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Reportable

IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

wmm_numgm

Raja Khan . Petitioner

versus

U.P. Sunni Central Wagf .mnﬁg?r. . Respondents
- = IR & x

» petitiomer.

&~
5
=

‘Sml:h:‘..ng is rotten M State of Demmark”, said
Shakespeare in Hamlet, d’nd Ei'can similarly be said that
something is rotten in the Allshabad High Court, as this

cage illustrates.

This petition has been filed against the impugned

Judgment passed by a division Bench of the High Court of

Allahabad dated 5.8.2010 in Special Appeal No. 573 of 2010.
By that judgment the ex-parte interim orders of the 8ingle
Judge of the High Court dated 11,6,2010 and 18.6.2010 passed
in Writ Petition No. 34595/2010 have been set aside.

tls
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The brief facts of the case are that there is a Dargah
nown as ‘Dargah Hazrat Syed Salar Mascod Ghazi R.A.’ in
district Bahraich, U.P. which is managed by the Committee of

Management of Wagf no.l9.

The petitiocder claims to be the proprietor of circuses
e.g. Great Gemini Circus, Apcllo Circus, Raj Mahal Circus

and Asiad Circus, and also runs a Jhoola (cradle) for

entertaining the public b The petitioner does
touring and mea H ;la and jhoola- in

‘Melas’ and laces of public gather &

A—

& T a4

In a aforesaid dargah a Mela is held in tfmth of
Jeth, Wn as ‘Jeth Mela‘’, Bahraich for a pe:i@n of 40
days. m is alleged by thHeé “petitioner that in Tﬂ past
several years the Wagf hns &: a].lntting plat nos.1760 to

-

1770 and 1826 to 1334 J@p?;‘{ng to it on lease to the

petitiomer for mlditﬁ\‘tlh’r‘ﬁﬁw ?cww&r, in 2010 the
AL S\ 1l .

Wagf refused to allot the said land for Jeth Mela to the
petitioner. Hence the petiticner twice filed writ petitions
in the Lucknow Bench of the Allahabad High Court which were
dismissed. It may be mentioned that Bahraich is a district
in erstwhile Avadh, which is under the jurisdiction of the

Lucknow Bench of the High Court.

3 1]



The petitioner then filed a suit in district Bamirpur
being Suit no.54/70/10 of 2010 and when an objection was
raised about territorial jurisdiction he filed the writ
petition being Writ Petition no.34595 of 2010 4in the
Allahabad Bench of the High Court on which the ex-parte
interim orders dated 11.6.2010 and 18.6.2010 were passed by

the Single Judge of the Allahabad Bench of the High Court.

The order of the single Judge dated 11.6.2010 reads as
follows :

- -
“Issue ruupondant. Hoa. 2, m 4.

aid res
£il ter affi
Re er nff:l.w:lwnr:tl:l.| '
two weeks '

fter.

for the last lilﬁcrll years the
petitioner is a.llnt:l:ed!i.n;d for installing
Circus, Jhoola, Merry do round, swing for
amusement area for the children and
visitors of Mela in the premises of Dargah
Sharif during the annual Urs in the month
of Jeth (May and June).

m The grievance q@%u petitioner is;

Accordingly the respondent Nos. 2, 3
and 4 are directed to allot land in the
Mela at wagf No. 19, Dargah Sharif,
Bahraich over Plot Nos. 1760 to 1770 and
1826 to 1884, details of which have been
given in the writ petition, to the
petitioner for the purpose of running
Circus, Jhoola, Merry go round swing etc.
If the petitioner pays required rent lease,
the possessiocn of the allocated land shall
be handed over the petitioner within 3
days.

Order Date:- 11.06.2010".

:3:



The order dated 18.6.2010 reads as follows :

“Heard learmed counsel for the petitioner
and the learned standing counsel.

Learned counsel for the petitiocner has
raised the grievance that despite earlier order
of this Court dated 11.6.2010, the petitioner has
not been allotted land in the Mela area. The very
purpose of filing the writ petition would be
frustrated if the petitioner is not allotted the
land for running circus/Jhula in the Meal area.

The District Magistrate and the
Superintendent of Police, Bahraich are directed

to pass appropriate o n compliance of the
of this c E ., since the
a

order o'ﬁ
petitioner hﬁe; the Mela
area purpose of f£fi1l e writ

petiti be frustrated if the er is
not al the land for running circus/Jhula in

the W“hr-n. *
“Srhe District Magistrate and %

tendent of Policd, Bahraich are dir

ss appropriate order in compliance of .
o of this court dated 11.6.2010 and allot
ampriate plot to tHe " petitioner and £fI@
affidavit of compliances: ..

Put up ; };i'f .7.2010 Dbefore
appropriate bench ‘w The concerned
officers or any other r officer authorized

T FHT A f [ooviioes o

Order Date:- 18.6.2010".

The above orders are shocking to say the least.

.‘H'a are of the opinion that the above two ex-parte
interim orders of the Single Judge of the Allahabad High
Court were clearly passed on extraneous consideraticnms.

This is for the following reasons :

st

(1)The property in question is in the district of Bahraich



which is within the territorial jurisdiction of the Lucknow
Bench of the Allahabad High Court. Hence, the writ
petition could not have been validly filed or entertained
in the Allahabad Bench of the High Court in view of the
decision of this court in Nasiruddin vs. dtate Transport

Appellate Tribunal ATR 1976 SC 331.

(2)The writ petition was not maintainable because

ordinarily no writ petition j Ui inst a private body.

(3)By the ex ordar dated 11.6.2010 %.{.t petition
ff::‘*-'

te order

Board,

Wagf HMS. Dargah Sharif, Ha:hzaich] have been diaed to

allot the land in the Mela of the aforesaid Wagf at plot
Nos. 1760 to 1770 and 1826 £o 1884 to the petitioner for
the purpose of runn.hﬁ ﬁrwgwcﬁn{] Tdrry-gc-ruund etc.,
and possession of the allocated land was directed to be
handed over within three days. Subsequently, on 18.6.2010,
the same single Judge has passed an order directing the
district Magistrate and SP, Bahraich to take appropriate
action for compliance of the earlier order.

52

It is well settled that by an interim order the final



relief should not be granted, wvide U.P. Junior Doctors

Action Committee wvs. Dz, B, Sheetal Nandwani. ATIR 1992 SC
671 (para 8), State of U.,P, wvs. Ram Sukhi Devi, JT

2004 (8) 8C 264 (para6), etc.

(4) The petitioner had earlier filed a writ petition being
writ petition No. 4720(M/B) of 2010 before the Lucknew
Bench of the High Court which was dismissed on 19.5.2010

with liberty to approach ﬁUrict Magistrate by making

a raprnuntntinn,-a“ Mu a representation

which was deg! hy the District Hagiat?fﬁﬁpon 21.5.2010

with the tion to thi'-cmt,tﬁa of Manag of the

Wagf to Q:onuidar the peWn claim for a t of

land. a petitioner then _(aw.ipd to the Eomittwa the

)(mg'mm for grant of a m and aimltanenmpfihd

pﬁj_.tiun No. 5245(M/B) of

h.challefiging the order of the
District Magistrate. ' This, ~rit petition was dismissed on
28.5.2010 by the following order of the Division Bench of

the Lucknow Bench of the Allahabad High Court :

16



*Court No. -1
Case:- MISC. BENCH No. - 5245 of 2010
Petitioner :- Raza Xhan S/0 Fateh Khan

Respondent :- District Magistrate / Additional
Wagf Commissicner, Bahraich

Petitioner Counsel:- M. A. Khan

Respondent Counsel:- C. 8. C., M. Sayeed, TU.K.
Srivastava

Hon’'ble Pradeep Kant, J.

Hon’ble Ritu Raj Awasthi, J.

After hearing the argument at length, we

are satisfied t]nt a ucond. writ petition
for the same ntninablﬁ, as

earlier, by the
or the same rali@ s been
as withd:rawn vide dated

Q’ “"’*,-f' b
Sri TUmesh K 'latava. appear

Committee sa h'ha\t ‘An pursuance
tives iﬂnuad By e District Hagii
= his order dated 21.05.2010, a f:m
- decision has already been taken and it ‘has
»peen sent to the petitioner through registez@d
post.

Mohd. Arif lhmhmh rned Senior Advocate,

appearing for the pe -‘says that no such
decision has yet bee cated.

Copy of JM L:L&&M La been handed

over to Sri Mohd. Arif Khan.

When this Court has refused to entertain
the writ petition filed earlier for the same
relief and though liberty teo the petitioner to
approach the District Magistrate or any other
forum, as may be provided under law being
even, it does not mean that the second writ
petition seeking same relief will  Dbe
maintainable after the orders passed by the
authority concerned, but it would be open to
the parties tc seek their remedy, elsewhere,
as may be provided under law.

v



The dispute like this nature, since
cannot be adjudicated in writ jurisdiction, we

did not entertain the earlier petition and for

the same reason, the present petition is also
not maintainable.

Mohd. Arif Khan, lastly submitted that a
direction be issued to the Chairman for
deciding the application moved under Section
70 of the Act. In response, Sri Umesh FKumar
Srivastava, argued that Section 70 4is not
attracted in the matter, mnor such an
application is entertainable.

We do not intend to enter into this
controversy, and leave it open to the
petitioner, to pursue his application with the

above ohuenrutioua, " Ehe writ petition is
dismissed.. .

g

Q* 28.5.2010" Qﬁ‘s

e iouer -t 4 I-'id't e-.‘ivn Suit bai@uit %o,

54/70/1 2010 titled Enm Mnnnainu.@lr.r.m

u - Hag Dargah _;I : before the Ci Judge
F .- 3

(Senior Division), MIP“F.(L:L{&E_;’: may be maﬁtimod that
Hamirpur lies within tﬁibﬂiﬂ:ﬁl jurisdiction of the
Allahabad Bench of the High Court and not the Lucknow
bench, whereas the property in gquestion is situate at
Bahraich which iz under the djurisdiction of the Lucknow

Bench.

On the suit being presented, the Munsarim made a
report that the suit was not cognizable at Hamirpur for



lack of territorial jurisdiction. The petitioner took time

to file a reply/cbjection against the said report. Instead
of £iling a reply, he £filed a writ petition in the
Allzhabad bench of the High Court being writ petition No.

34595 of 2010 on which the orders dated 11.6.2010 and

18.6.2010 have been passed.

o

o
/‘

..ﬂ./ In our opin:l.om the w. ? B-nuh of the High Court

—

h-.s rightly :ct

aﬁﬁiﬁﬁrﬁ&. E j, °©f the single

Judge dated and 18.6.2010 as thes%e erim orders
— — = '
were cle ssed on extyAneous 'gonaid-rutionﬁ
) Bt g

Tl

T@ith of the ) common man i.::. t.h- country !ﬂl aken

P o
to t.heih:gre by such _n__hiq-cking ~and outragecus ?rdafn!'qql_;__u

the kind which have huq..pa.tg by the singla__d'udgn.

o e

———

‘Ha are m:ry to Wﬁ L“fC_ '@'fﬂ #\E laints are r.:ou:ning

agninlt certain Judges of the Allahabad High Cn-u:ct. relating

——

—

e ———— e —

to their inl:n‘gril:r. —Some Judges hnv- their kith and kin

-u..._\_________,...-——__._._-—-'-'

practising in the same Court, and within a few years of

gtarting practice the soms oOr relations of the Judge become
malti-millionaires, have huge bank balances, luxurious
cars, huge houses and are enjoying a luxurious life. This
ig a far cry f£rom the days when the 8ons and other

£9:



relatives of Judges could derive no benefit from their

relationship and had to struggle at the bar like my other

lawyer.

We do not mean to say that all lawyers who have close

relations as Judges of the High Court are misusing that

relationship. Scme are scrupulously taking care that no

one should 1lift a finger on this account. However,

are shamelessly ta.king FM}M relationship.

S

Fa
There &ar “r:l.ous r_.-ompla:lnta W\gamst scme

others

Judges of & igh Court. ‘,"r \ h', -~
==
Q - ,r’lll\-.fff ¢
Allahabad High 't really neud.l honu

———

clua:dﬁboth Allahabad an giigFnow Bench), and quunt

Hon’ble the Chief Justice of :the Eigh Court to do the

needful, even if he has to take scme strong measures,
|
including recommending transfers of the incorrigibles.

e i A

We entirely ngr-j; with the view takem by the Learned
Division Bench in the impugned judgment. In view of the
foregoing, we find no merit in this petition which is
accordingly dismissed.

:10:

-;—_\_CJ -



Let a copy of this order be sent to the Registrar
Generals/Registrars of all High Courts for being placed

before Hon’ble the Chief Justice of the respective EHigh
Courts.

iiliﬁ.-.-l--altcitiav

(Markandey Katju)

g GOURT

L --!iidin

(Gyan su arn]

U
mﬂﬁ*




INDIRECT TAX PRACTITIONERS  ASSN. v. R.E. JAIN 281

(2010) 8 Supreme Court Cases 281

(BEFORE G.S. SINGHVI AND A K. GANGULY, JJ.)
INDIRECT TAX PRACTITIONERS' ASSOCIATION

Versws

Petitioner:

R.K. JAIN Respondent.

Contempt Petitions (Crl.) No. 9 of 2009 in No. 15 of 1997,
decided on August 13, 2010

A. Public Accountability and Vigilance — Whistleblower — Who is —
Types of whistleblowers — Internal and external whistleblowers — Need for
maintaining confidentiality in respect of internal whistleblowers —
Whistleblower in respect of judicial institutions — Protection against
contempt proceedings — Held, whistleblower is a person who raises a
concern about wrongdoing in an organisation or by body of people —
Revealed misconduct may be violation of law, threat to public interest such
as frand, health/safety violations, corruption. etc. — Internal whistleblowing
refers to raising of an alarm within an organisation while external
whistleblowing awakens outside agencies like media, regulators, etc. —
There must be proper mechanism in an organisation for internal
whistleblowing, including maintenance of confidentiality in respect of
whistieblowers — Whistleblower in respect of judicial institutions —
Raising an alarm truthfully about malfunctioning of a judicial institution
dealing with State revenue matters (CESTAT) — Held, is not contemptuous
— Constitution of India — Arts. 129 and 215 — Contempt of Courts Act,
1971 — 8. 2(c) — Words and Phrases — “Whistleblower” — Meaning of —

Contempt of Court — Nature and scope — Freedom of speech/expression
and contempt of court — Rule of Law

The respondent was the editor of the law journal, Excise Law Times. A
contempt petition was filed by the petitioner Association against the respondent
on the ground that he wrote an editorial in the issue dated 1-6-2009 of the
journal, which amounted to criminal contempt under Section 2(c) of the
Contempt of Courts Act, 1971. In the editorial. the respondent appreciated steps
taken by the new President of CESTAT to cleanse the administration but at the
same time he also highlighted irregularities in transfer and posting of some
Members of the Tribunal and also appointment of one particular member, T. The
respondent also pointed out that T was accommodated at Bangalore by
transferring another Member from Bangalore to Delhi in less than one year of his
posting, and further that the posting of T for a period of seven years was against
all the norms, more so because he had earlier worked as the Commissioner of
Central Excise (Appeals), Bangalore. The respondent then made a detailed
reference to the orders passed by a particular Bench of CESTAT which were set
aside by the High Courts of Karnataka and Kerala with scathing criticism
(extracts from the editorial reproduced in para 36 herein).

A contempt petition was filed after obtaining the consent of the Attorney
General but it was not brought to the Attorney General's notice that the President
of CESTAT had constituted an enquiry committee.

Earlier also, the respondent was charged with contempt but the proceedings
were dropped against him on the basis of an undertaking dated 25-8-1998 given
by him that in future he would not write such editorials without first bringing the
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aliegéd iregularities in the functioning of CESTAT to the notice of the Chief
Justuce of India and/or the Ministry of Finance. Prior to writing the present
editorial dated 1-6-2009, the respondent had written several letters to various
authorities bringing to their notice the alleged irregularities (details of letters
given in para 5 of the judgment).

The issue before the Supreme Court was whether the respondent had
breached the undertaking given by him in the earlier contempt proceedings, and
whether the respondent had committed criminal contempt by writing the editorial
in the issue dated 1-6-2009 of the journal. The Supreme Court also considered
whether the respondent had acted as a whistleblower who should be protected
from contempt proceedings.

Answering all the issues in favour of the respondent and dismissing the
petition with exemplary costs of ¥2 lakhs, the Supreme Court
Held :

There is a growing acceptance of the phenomenon of whistleblower. A
whistleblower is a person who raises a concern about the wrongdoing occurring

_in an organisation or body of people. Usually this person would be from that

une organisation. The revealed misconduct may be classified in many ways; for
“example, a violation of a law, rule, regulation and/or a direct threat to public
interest, such as fraud, health/safety violations and corruption. Whistleblowers
may make their allegations internally (for example, to other people within the
accused organisation) or externally (to regulators, law enforcement agencies, to
the media or to groups concerned with the issues). Most whistleblowers are
internal whistleblowers, who report misconduct on a fellow employee or a
superior within their company. (Para 40)
One of the most interesting questions with respect to internal whistleblowers
is why and under what circumstances people will either act on the spot to stop
illegal and otherwise unacceptable behaviour or report it. There is some reason to
believe that people are more likely to take action with respect to unacceptable
behaviour, within an organisation, if there are complaint systems that offer not
just options dictated by the planning and controlling organisation, but a choice of
options for individuals, including an option that offers near absolute
confidentiality. However, external whistleblowers report misconduct on outside
persons or entities. In these cases, depending on the information’s severity and
nature, whistleblowers may report the misconduct to lawyers, the media, law
enforcement or watchdog agencies, or other local, State, or federal agencies.
(Para 41)
A person like the respondent can appropriately be described as a
whistleblower for the system who has tried to highlight the malfunctioning of an
important institution established for dealing with cases involving revenue of the
State and there is no reason to silence such a person by invoking Articles 129 or
215 of the Constitution or the provisions of the Contempt of Courts Act, 19?1.4 %
(Para
B. Constitution of India — Arts. 19(1)(a), 51-A(h), 129 and 215 —
Criminal contempt vis-a-vis right to freedom of speech and expression and
romotion of spirit of inquiry and reform — Fair criticism of judicial
functioning held, is not contempt — Limits beyond which such criticism
becomes criminal contempt — Held, criticism becomes contempt when it is
done with ill-motive or there is deliberate attempt to run down the
institution or an individual Judge is targeted for extraneous reasons —
Ordinarily, court would not use its power of contempt to silence criticism
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-, unless criticism of judicial institutions transgresses all limits of decency and
. fairness, or there is total lack of objectivity, or there is deliberate attempt to
g Uenigrate the institution — Highlighting of certain irregularities in
fonctioning of CESTAT and wrong orders passed by a Bench comprising a
particular Member — Held on facts, was not criminal contempt — On the
other hand, respondent fulfilled his duty as a citizen under Art. 51-A(h) —
} Contempt of Courts Act, 1971 — Ss. 2(c) and 5 — Contempt of Court —
_ Nature and scope — Freedom of speech/expression and contempt of court
- — Fair criticism of judicial fanctioning, held, not contempt
b C. Contempt of Court — “Court” — CESTAT — Whether a “court” for
the purpose of 1971 Act — Impliedly held, is a court — Contempt of Courts
Act, 1971, Ss. 15(1), (2), (3) and 2(c)
Held :

Freedom of speech and expression has always been considered as the most
cherished right of every human being. In the land of Gautam Buddha, Mahavir
o 2and Mahatma Gandhi, the freedom of speech and expression and freedom to
speak one’s mind have always been respected. After Independence, the courts
have zealously guarded this most precious freedom of every human being. Fair
criticism of the system of administration of justice or functioning of institutions
or authorities entrusted with the task of deciding rights of the parties gives an
ity to the operators of the system/institution to remedy the wrong and
also bring about improvements. Such criticism cannot be castigated as an attempt
d to scandalise or lower the authority of the court or other judicial institutions or as
an attempt to interfere with the administration of justice except when such
criticism 1s ill-motivated or is construed as a deliberate attempt to run down the
institution or an individual Judge is targeted for extraneous reasons.
. (Paras 18 and 22)
New York Times Co. v. LB. Sullivan, 11 L Ed 2d 686 : 376 US 254 (1964); Ambard v.
Attorney General for Trinidad and Tobago, 1936 AC 322 : (1936) 1 All ER 704 : AIR
e 1936 PC 141; Debi Prasad Sharma v. King Emperor, (1942-43) 70 IA 216 : AIR 1943
PC 202; R. v. Commr. of Police of the Metropolis, ex p Blackburn (No. 2), (1968) 2 QB

150 : (1968) 2 WLR 1204 : (1968) 2 All ER 319 (CA), relied on
McLeod v. St. Aubyn, 1899 AC 549 (PC); Special Reference from the Bahama Islands, In re,
1893 AC 138 (PC); R. v. Gray, (1900) 2 QB 36 : (1900-03) All ER Rep 59 R. v. Almon,

1765 Wilm 243 : 97 ER 94, referred to

Ordinarily, the Court would not use the power to punish for contempt for
o\ f curbing the right of freedom of speech and expression, which is guaranteed
under Article 19(1)(a) of the Constitution. Only when the criticism of judicial

Court would use this power. .(Pm 23)
S. Mulgaokar, In re, (1978) 3 SCC 339 : 1978 SCC (Cri) 402; PN Duda v..P. Sthhani:zr
(1988) 3 SCC 167 : 1988 SCC (Cri) 589; Baradakanta Mishra v. Orissa High Court,
g (1974) 1SCC 374 : 1974 SCC (Cri) 128, relied on I . Conera
Co. v. Union of India, (1972) 2 8 - Ambard v. rney

E?nlz*gﬁim&ad??kﬂﬁ?abaga. 19361;:{3 322 : (1936) 1 AlLER 704 : AIR 1936 PC 141; Rama

Dayal Markarha v. State of M.P., (1978) 2 SCC 630: 19"-"3. SCC (Cn) 32‘:»'. referred I\.'.'»' _
’ Although the petitioner has tried to project the editorial as a piece of wnnbﬁ

intended to demean CESTAT as an institution and scandalise its fmncu_th Gmlalﬁ?ori
h thercisnoﬂ:inginitwhichcanbcdesmbcdasanmmpt_ tolow:rm b%gtnofﬂ?e

| F GESTAT o ridicule it in the eyes of the public. Rather, the obj
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editorial was to highlight the irregularities in the appointment, posting and
wansfer of the members of CESTAT and instances of the abuse of the
quasi-judicial powers. What was incorporated in the editorial was nothing except
the facts relating to the manipulative transfer and posting of some members of
CESTAT and substance of the orders passed by a particular Bench of CESTAT,
which were set aside by the High Courts of Kamataka and Kerala. Even the
Supreme Court was constrained to take cognizance of the unusual order passed
by CESTAT of which T was a member whereby the appeal of the assessee was

decided on merits even though the Tribunal was required to examine the question-

of limitation only. By writing the editorial which must have caused
embarrassment to functionaries of the Central Government and CESTAT and even
some members of the petitioner Association, but that cannot be dubbed as an
attempt to scandalise CESTAT as a body or interfere with the administration of
justice. What the respondent projected was nothing but the true state of the
functioning of CESTAT on the administrative side and to some extent on the
judicial side. By doing so, he had merely discharged the constitutional duty of a
citizen enshrined in Article 51-A(h). (Para 37)
Millington v. Loring, (1880) 6 QBD 190 : 50 LIQB 214 (CA); Baradakanta Mishra v.
Orissa High Court, (1974) 1 SCC 374 : 1974 SCC (Cri) 128: Narmada Bachao Andolan
v. Union of India, (1999) 8 SCC 308, relied on
CCE v. McDowell & Co. Lid., (2005) 186 ELT 145 (Kant); McDowell & Co. Lid, v. CCE,
(2005) 182 ELT 114 (Tri); Rishi Polymach Lid. v. CCE, (2005) 192 ELT 884 (Tri); CCE
V. Rishi Polymach (P) Ltd., (2008) 232 ELT 201 (Kant); Harsinghar Gutka (P) Lid. v.
CCE, (2008) 221 ELT 77 (Tni), CCE v. United Telecom Lid., (2006) 198 ELT 12 (Kant);
United Telecom Lid. v. Commr. of Customs, (2005) 191 ELT 1056 (Tri); Bharti Airtel Ltd.
v. Commr. of Customs, (2009) 237 ELT 469 (Tri); Alvares & Thomas v. CCE, (2009) 13
STR 516; CCE v. Electronic Control Corpn., (2009) 235 ELT 417 (Ker); Electronic
Control Corpn. v. CCE, (2006) 197 ELT 291 (Tri); Midas Precured Treads (P) Lid. v.
CCE, (2006) 200 ELT 423 (Tri); CCE v. Midas Precured Tread (P) Lid., (2009) 236 ELT
26 (Kex), referred to
“Battle for Y320 crores—Mysterious recusal by CESTAT member—New Bench orders
predeposit of T1 crore”, (2008) 229 ELT A153, referred to
Black’s Law Dictionary, 8th Edn., p. 1372; Aiyer’s Law Lexicon, 2nd Edn., p. 1727, quoted
It is not the petitioner’s case that the facts narrated in the editorial regarding
transfer and posting of the members of CESTAT are incorrect or that the
respondent had highlighted the same with an oblique motive or that the orders
passed by the Karnataka and Kerala High Courts to which reference has been
made in the editorial were reversed by the Supreme Court. Therefore, it is not
possible to record a finding that by writing the editorial in question, the
respondent has tried to scandalise the functioning of CESTAT or made an attempt
to interfere with the administration of justice. (Para 38)
D. Contempt of Court — Defences — Justification and Truth — Truth
as a defence in contempt proceedings — Scope and extent — Necessity to
permit raising of such defence where public interest is involved and defence
is bona fide — Held, truth should ordinarily be allowed to be raised as a
defence umless this defence is being used as a camouflage to escape
consequences of deliberate or malicious attempt to scandalise court, or is an
interference with administration of justice — Truthful editorial written in a
law journal peinting out certain irregularities in functioning of a Tribunal
(CESTAT) — Held, is not contempt — Contempt of Courts Act, 1971 —
S. 13(b) [as substituted vide 2006 amendment] and S. 2(c) — Constitution of
India — Arts. 129 and 215 — Truth as a defence — When may be raised

==X
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Held : |

The substituted Section 13 represents an important legislative recognition of

one of the fundamentals of our ot e e tion 1

value system ie. truth. The amended Section 13
enables the court to permit justification by truth as a valid defence in any

proceeding if it is satisfied that sach defence is in public interest and
the request for mvoking the defence is bona fide. If a speech or article, editorial,
etc. contains something which appears to be contemptuous and the Supreme
Coug:turlim High Court is called upon to imitiate proceedings under the Act and
Articles 129 and 215 of the Constitution, the trath should ordinarily be allowed
as a defence unless the Court finds that it is only a camouflage to escape the
consequences n_::of deliberate or malicious amtempt to scandalise the court or is an
interference with the administration of justice. Since the petitioner has not even
suggested that what has been mentioned in the editorial is incorrect or that the
respondent has presented a distorted version of the facts, there is no warrant for
discarding the respondent’s assertion that whatever he has written is based on
true facts and the sole object of writing the editorial was to enable the authorities
concerned to take corrective/remedial measures. (Para 39)

E. Contempt of Court — Civil contempt — Breach of undertaking given
to court — Breach, held, not proved in this case — Respondent who was
editor of a law journal, had given an undertaking in Supreme Court that in
future he would not publish alleged irregularities in functioning of CESTAT
without first bringing those irregularities to notice of authorities concerned
— In conformity with this undertaking, appellant writing letters to various
authorities but when no action was taken, appellant writing an editorial in
law journal highlighting those irregularities — Held, undertaking not
breached by respondent — Constitution of India — Art. 129 — Contempt of
Courts Act, 1971 — S. 2(b)

F. Public Accountability and Vigilance — Vigilance Authorities —
Citizens — Methods that may be adopted — Apathy of authorities
concerned — Recourse against
Held :

The respondent cannot be charged with the allegation of having violated the
undertaking filed in the Supreme Court on 25-8-1998. The respondent is not a
novice in the field. For decades, he has been fearlessly using his pen to highlight
malfunctioning of CEGAT and its successor CESTAT. Letter dated 26-12-1991
written by him to the then Chief Justice of India, complaining that CEGAT was
without a President for last over six months and the functioning of the Tribunal
was adversely affected because the Benches would sit hardly for two hours or so
and further that there was tendency to adjourn the cases, was ordered to be
registered as a- petition in_public interest. After an in-depth analysis of the
relevant constitutional and statutory provisions, the Supreme Court gave certain
suggestions for improving the functioning of CEGAT and other Tribunals
constituted under Articles 323-A and 323-B. (Para 15)

RK. Jain v. Union of India, (1993) 4 SCC 119 : 1993 SCC (L&S) 1128 : (1993) 25 ATC

464, relied on

Chaudharana Steels (P) Ltd. v. CCE, (2009) 15 SCC 183, referred 1o

The respondent was very much conscious of the undertaking filed in the
earlier contempt proceedings and this is the reason why before writing the
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the Revenue Secretary, Government of India had taken any remedial action in the
context of the issues raised by the respondent. Therefore, it is not possible to
hold the respondent guilty of violating the undertaking given to the Supreme

Court, (Para 17)
G Pmchce&ndﬁ'ocedum—costs—Exemplarymts-lmposiﬂﬂnof
—_ Warranted — Abuse of process of court — Contempt petition

Court alleging criminal contempt by editor of a law report (Excise Law
Times), who highlighted certain irregularities in functioning of CESTAT —
n found for initiating contempt proceedings against editor —
Attorney General from whom written consent obtained, also misled — Costs
of 2 lakhs impesed on petitioner Association — Constitution of India —
Arts. 129 and 215 — Frivolous contempt petition — Imposition of costs

This petition lacks bona fides and is an abuse of
petitioner is a body of professionals who represent the cause of their clients
befm.CESIAr and may be other tribunals and authorities. They are expected to

a frivolous petition, the petitioner is saddled with cost of T2,00,000, of which

<1,00,000 shall be deposited with the Supreme Court Legal Services Committee
and ¥1,00,000 shall be paid to the respondent.

(Paras 43 and 44)
K-D/46612/CVRL

Prashant Bhushan, Advocate, for the Respondent.
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The Judgment of the Court was delivered by

G.S. SINGHVI, J.— Whether by writing editorial, which was published in
Excise Law Times dated 1-6-2009 with the title “CESTAT President sets house
in order—Annual transfers for members introduced—Registry in line”, the
respondent violated the undertaking filed in this Court in Contempt Petition
(Criminal) No. 15 of 1997 and whether contents of the editorial constitute
criminal contempt within the meaning of Section 2(c) of the Contempt of
Courts Act, 1971 (for short “the Act”) are the questions which need
consideration in this petition filed by the Indirect Tax Practitioners’
Association, Bangalore under Articles 129 and 142 of the Constitution of
India.

2. This Court had, after taking cognizance of the letter dated 18-9-1997
written by Justice U.L. Bhat, the then President of the Customs, Excise and
Gold (Control) Appellate Tribunal to the Chief Justice of India pointing out
that the respondent had published objectionable editorials in (1596) 86
Excise Law Times, pp. A169 to A179; (1996) 87 Excise Law Times, pp. AS9
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“to A70 and (1997) 94 Excise Law Times, pp. A65 to A82 containing half

truths, falsehoods and exaggerated versions of the alleged deficiencies and
irregularities in the functioning of the Tribunal, initiated contempt

proceedings against the respondent which came to be registered as Contempt
Petition (Criminal) No. 15 of 1997.

3. On 25-8-1998 the respondent filed an undertaking, the relevant
portions of which are reproduced below:

“1 realise that my approach and wordings in the impugned editorials
of ELT have given the impression of scandalising or lowering the
authority of CBGAT. I state that 1 had no such intention as I had
undertaken the exercise in good faith and in public interest. I sincerely
regret the writing of the said editorials which have caused such an
impression. :

That I have been advised by my Senior Counsel, Mr Shanti Bhushan
that in future whenever there are any serious complaints regarding the
functioning of CEGAT, the proper course would be to first bring those
matters to the notice of the Chief Justice of India, and/or the Ministry of
Finance and await a response or corrective action for a reasonable time

before taking any other action. I undertake to the Court to abide by this
advise of my counsel in future.”

4. After taking cognizance of the same, the Court passed the following
order: -

“Mr Shanti Bhushan, leamned counsel for the respondent (alleged
contemnor) tenders a statement in writing signed by the respondent. We
accept the regret tendered by the respondent in the said statement. We
also accept the undertaking to the Court given by the respondent in the
said statement. Having regard to the aforesaid, the contempt notice is
discharged. There will be no order as to costs.

We express our gratitude to Mr T.R. Andhyarujina who has assisted
the Court at our request.”

5. During the pendency of the aforementioned contempt case, the
respondent had written detailed letters dated 2-6-2008, 7-7-2008, 23-7-2008,
26-7-2008, 9-8-2008 and 12-8-2008 to the Finance Minister, Government of
India highlighting specific cases of irregularities, malfunctioning and
corruption in the Customs, Excise and Service Tax Appellate Tribunal
(CESTAT). After the notice of contempt was discharged, the respondent wrote
two more letters dated 21-10-2008 and 28-2-2009 to the Finance Minister on
the same subject and also pointed out how the appointment and posting of
Shri TK. Jayaraman, Member, CESTAT were irregular. He drew the attention
of the addressee to the fact that some of the orders pronounced by CESTAT
had been changed. He wrote similar letters to the Revenue Secretary;
President, CESTAT, Registrar, CESTAT and the Central Board of Excise and
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Customs. The particulars of these letters as contained in the reply-affidavit
filed by the respondent are as under:

Letters to the Finance Minister
Letter date Subject E

7-1-2008 | Gold smuggling—Carrying of gold in soles of the shoes is a
:  23-7-2008 : Gold smuggling—Carrying of gold in soles of the shoes is a
: 26-7-2008 : Change of “pronounced orders” by CESTAT members—Open
: ;mmhandwﬁncnurdadhacﬁngdcposi:offlihkhschmgedf
: to S lakhs—Department’s ROM application pointing out this
. GISCTCPANCY, Tepeatedly dismissedby CesTar  ©
© 9-8-2008 | CeSTAT: Changing of orders—Direction for deposit of %50
 lakhs changed to 350,000 in a customs case booked by DRI for '
| “misdeclaration” of imports from China invelving ¥2.07
: 12-8-2008 | CESTAT, Settlement Commission, Revisionary Authority and '
: | government litigation in revenue evasion cases involving high '
; 21-10-2008 | Appointment. of Judicial Members to CESTAT—Serious |
: ; irregularities and tampering with the records—Misdeclaration !
- as to eligibility by Mr M.V. Ravindran, Member (Judicial), '
i CESTAT

! 28-2-2009 | CESTAT: Changing of orders—Direction for deposit of ¥50 '
; EIaH:schangadto?S&WﬂinacustnmscasebmkndbyDRIE
: . involving ¥2.07 crores—Further revelations and evidences—
; Bk e A e S

Letters to the Revenue Secretary
Letter date Subject :
592008 | CESTAT: Proposal for confirmation of Shri M.V, Ravindran,
EMcmber(J)andShﬁK.K,Agmwal,Memhcrmmaybnhpt
(in abeyance, pending verification of allegations and
. irregularities committed by them—Initiation of disciplinary
.. PIOCCCAINgS for their removal 7
. 22-10-2008 | Appointment of judicial members to CESTAT—Serious :
 irregularities and tampering with the records—Misdeclaration ;
' as to eligibility by Mr M.V. Ravindran, Member (Judicial),
. 10-11-2008 = CeSTAT—Non-functioning of the Cheanai Bench of CESTAT |
| 19-11-2008 | CesTAT—Unauthorised and manipulated tour notesiours by
: Ms Jyoti Balasundaram, Vice President—Need for vigilance

........................................................................................................................................
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14—2-2009 hppeals b}r thc R:vcnue Depsmnanl in SC—?S% of appea]s
¢ lost—Department's representation at the High Court stﬂl
é worse—Need for remedial measures

Lcrters ro rhe Hon 'bie Przstd.enr CESTAT

2—3—2009 CesTAT: Changing of orders—Direction for deposit of ESO

 lakhs changed to ¥50,000 in a customs case booked by DR.I
: involving T2.07 m'ores—Furthﬁr revelations and cvldences—

Letter date | Subject

_7-10-2008 | Manner of liting of maters in the cause-list

... months—Bombay High Court decision
N 8-6-2[!.]9 _ Proncuncement of ‘mcrmlwdu’—l.lsungmmmeim

30-3—20)3 Change of “pronounced orders” byCEsmmembers—Open

- court handwritten order directing deposit of T15 lzkhs changed

o ¥5 lakhs—Department’s ROM application pointing out this :

catedly dlsrmssed | by CESTAT

192008 CESTAT—Changing of orders—Direetion for deposit of €50 |
Ial:hschangcd to ¥50,000 in a customs case booked by DRI for |

“misdeclaration” of imports from China involving ?207
cmrr.s——Nend forCBIenquu'y

11-10-2008 | Need for uniform practice for dealing with meationed matiers
bydlﬂ'crcmZomJBmchﬂofCEsm :

5-5 21]]9 Annual physical checking of pendmg appmls md

: applications—Misplacement of appeal files after grant of stay
: inheavyn matters

e e

22-5-2(1!9 Pronouncement af reverse orﬂcrs w:thm msonable pmod—
i Need for rehearing when order not pronounced within 4

.i:

13-'1-2009 Cumplmnl against Shri S. Chandran, Registrar, CESTAT fcr
: non-compliance with Miscellaneous Order No. 412 of
- 2007-SM(BR), dated 4-10-2007 passed by R.K. Abhichandani,
: L. mdmsuﬁngnfanthontyasﬁmappcllmeanmontyundﬂ
. the RTI Act, by snpprmm;!fabncanng information E
31-3-2(}09 Disciplinary action against Shri S.K. Verma, Assistant
: Registrar, Crsmaspamcdnecuunsofﬂml’rmdmgcrfﬁw
: of the Debts Recovery Tribunal II, Delhi a'.ndfurom&r
_ i aint and lapses -
2—9-2009 Non—mmnrmance of rmurds for supplemmm.ry cama—hsts
msundbytheﬂh&muﬂench of CESTAT

10—9—2&]9 Improper ‘and illegal transfer of Customs Appeals Nos. Cfll?
{ and 139 of 2009 from the Division Bench to Single Member '

i Bench in violation of provisions of the Customs Act and !

Cism (Procedure) Rules, 1982—Need. for inquiry by an
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16—9—2009 Smmappealsmhmgmvalnanonmdra:enfmhy
: : Single Member Bench in violation of Section 86(7) of the |
a ... Finance Act, 1994 5

: 19—9—2009 Necdformcorpnmungﬂ:mounlufdmypeml and fine in
A _:._th:ordcrspasud by CESTAT % :
: 22-9—2009 ; Act of insubordination by thc Asmstmt Rf-g:stm by :
| | commenting on exercise of power by the President as wolaung
S nﬂmnndcxceedmgpum—l’ieedford:mphmq acion
b 23-9-2009 Information about antedating of orders and delayed release of |
. orders, particularly of CESTAT, Bangalore and of Smgl: :-
oo s ¥iCTODET Bench of CESTAT, New Delhi
5-10-2009 Rep-ur: of :hspa:ch of CESTAT ordms—Non-comphancc by
:--u-u“u-.nu.-.-u.u.. m’ M
16—10-2009 Information ahoui autedanng of orders and df.layud release uf
s . O1eTS, particularly by the Bangalore Beach of CESTAT
c 16—10—2009 Lodging of police complaint for missing records from CES‘W
oo NEW Delhi |
23—10-2@9 Dela}' in dispatch of the orders—Non-submission of w&e.kly
Erwonfurd::pﬂchofnrdn‘sbyﬂ:clhgwmlﬁmhm—
;Inacﬂonbyd:zkmandqutykcglm:azcﬁnﬂ
. Headquarters, New Delhi

d 26—10-2[309 Complaint against Shri PK. I Das Hon ble thher (Judu::al)
i . CESTAT, New Delhi

8—1-2010 Smgthmug CESTAT by pmwdmg facilities to the members in
. the Tribunal :

Letters to the Registrar, CESTAT
. Letter date Subject
o . 23-8-2008 | Listing of matter in two different courts
____S_l;l__?_-g_[!J_g_i_Fﬂes for tour orders and roaster orders for 2001—Missing
9-12-2008 : Issuing of letters without file number or letter number or thc

27-1-2009 | Withholding of the Supreme Court remand orders by the
\ - . CESTAT Registry, Mumbai—Request for disciplinary action
v\~ f . 4-11-2009 | Fault of CESTAT Registry, Mumbai in not placing before the
... Benchthe proof of deposit of predepositamount =~ i
- 14112009 ; Tracing out of case records of Kozy Silks (P) Lid. |

Lamrr to the CDR, CESTAT, New Delhi

. Letter date Subject
g g { ....1-8-2009 : Cross-appeals to be heard together

(SR 8 i o P e 7

6-8-2009 | CESTAT orders—Discrepancies between pronomwi orﬁers md
: issued orders—Strengthening of departmental representation to

...........................................................................................................
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Letters to the Central Board of Excise and Customs
Letter date Subject
a

2-3-2009 CeSTAT: Changing of orders—Direction for deposit of I50

: lakhs changed to ¥50,000 in a customs case booked by DRI :

3 . involving ¥2.07 crores—Further revelations and evidences—
6-6-2009 | Change in pronounced orders

1362009 | Appeals under Section 35-G of the Central Excise Act to be = °
' filed within 180 days—High Courts have no power to condone |
 the delay—Latest Supreme Court decision in Chaudharana |
. Steels (P) Lid. v. CCE'—Need for suitably modifying the '

B e Ll L e

Hmthmgeofmmadmdmbymmc ¢
. Whereabouts of complaint dated 4-8-2008 made to the Finance

6. Since no one seems to have taken cognizance of the letters written by
the respondent, he wrote the editorial in which he commended the
administrative and judicial reforms initiated by the new President of CESTAT
and, at the same time, highlighted how some members of CESTAT managed d
their stay at a particular place. He also made a mention of what he perceived
as irregularities in the appointment and posting of Shri TK. Jayaraman,
erstwhile Commissioner of Central Excise, Bangalore as Member, CESTAT.
The respondent then referred to some of the orders passed by the Bench
comprising Shri T.K. Jayaraman, which were adversely commented upon by e |
the High Courts of Kamataka and Kerala. He also made a mention of the
irregularities in the functioning of the Registry of CESTAT.

7. The petitioner, whose members are said to be appearing before the
Bangalore, Chennai, Bombay, Delhi, Ahmedabad and Calcutta Benches of
CESTAT, took up the cause of Shri TK. Jayaraman and submitted the
complaint dated 11-6-2009 to the President of CESTAT accusing the f :
respondent of trying to scandalise the functioning of CESTAT and lower its
esteem in the eyes of the public. By an order dated 16-7-2009, the President,

CESTAT appointed a two-member committee to look into the grievance made
by the petitioner as also the allegations contained in the editorial. The terms
of reference made to the Inquiry Committee are as follows:

“At this stage, the terms of reference for inquiry by the Committee 7
shall relate to verification of grievances in the letter of the Association as
well as the allegations made in-fhe said editorial regarding the
irregularities in relation to the appointment of members of the Tribunal
and regarding the decisions by some of the Benches of the Tribunal.”

1 (2009) 15 SCC 183
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8. By letter dated 24-7-2009, the President, CESTAT informed Shri B.V.
Kumar, President of the petitioner Association about appointment of the
a a Inquiry Committee. Soon thereafter, the Inquiry Committee informed the
parties that it would meet at Bangalore on 11-8-2009 but the President of the
petitioner Association expressed his inability to attend the meeting and
sought reschedulement for 28-8-2009/29-8-2009.

. 9. It appears that members of the petitioner Association were
* apprehensive that an inquiry into the truthfulness or otherwise of the contents
b b of the editorial may cause embarrassment to some of them as also some
members of CESTAT and, therefore, they decided to adopt a short-cut to
silence him. In furtherance of this object, the petitioner sent letters dated
8-8-2009 and 25-8-2009 to the Solicitor General of India and the Attorney
General of India respectively seeking their consent for filing the contempt
petition against the respondent. In neither of those letters, the petitioner made
a mention of the Inquiry Committee constituted by the President, CESTAT to
look into the complaint made by it. The Attorney General gave his consent

vide letter dated 9-9-2009. Thereafter, this petition was filed.

10. The petitioner has sought initiation of contempt proceedings against
the respondent by asserting that the editorial written by him is in clear
violation of the undertaking given to this Court that serious complaint
regarding the functioning of the Tribunal will be brought to the notice of the
Chief Justice of India, and/or the Ministry of Finance and response or
corrective action will be awaited for a reasonable time before taking further
action, According to the petitioner, the editorial in question will not only
create a sense of fear and inhibition in the minds of the members who are
entrusted with the onerous task of dispensing justice, but also prevent the
e advocates and practitioners who appear before CESTAT from advancing the

cause of their clients without any apprehension of bias/favouritism. The
petitioner also pleaded that by targeting the particular member of CESTAT, the
respondent has scandalised the entire institution.

. 11. In the written statement filed by him, the respondent has taken the
stand that he cannot be accused of violating the undertaking filed in this
) | I Court on 25-8-1998 because before writing the editorial he had brought all
d the facts to the notice of the Finance Minister and the Revenue Secretary,
Government of India as also the President, CESTAT and other functionaries,
but no one had taken corrective measures. The respondent has claimed that
the sole object of writing the editorial was to enable the authorities concerned
to streamline the functioning of CESTAT on the administrative and judicial
g 9 side and take other corrective measures. He has referred to the observations
| made by this Court in R.X. Jain v. Union of India*, 162nd Report of the Law
Commission on the Review of Functioning of CAT, CEGAT and ITAT and
pleaded that he had written the editorial with a spirit of reform and not to

; scandalise the functioning of CESTAT.

2 (1993)4 SCC 119 : 1993 SCC (L&S) 1128 : (1993) 25 ATC 464 - AIR 1993 SC 1769
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12, Shri PS. Narasimha, learned Senior Counsel appearing for the
pettioner emphasised that the editorial written by the respondent is clearly
intended to scandalise the functioning of CESTAT and, therefore, this Court
should take cognizance and initiate proceedings against him under Sections
Z(c)_. 12 and 15 of the Act read with Article 129 of the Constitution. Learned
Senior Counsel submitted that contents of the editorial amount to criminal
contempt because adverse and uncharitable comments made by the
respondent qua some of the orders passed by the particular Bench of CESTAT
amounts to direct interference in the administration of justice and the same

Bench will not be able to represent the cause of their clients with the freedom
which is sine gua non for dispensation of justice.

13. Shri Prashant Bhushan, learned counsel for the respondent
questioned the bona fides of the petitioner and argued that this petition is
liable to be dismissed because the same has been filed with an oblique motive
of preventing the respondent from highlighting the irregularities in the
functioning of CESTAT. The learned counsel emphasised that the petitioner is
guilty of misleading the Attorney General in granting consent for filing of the
contempt petition because the factum of appointment of two-member
Committee by the President, CESTAT was deliberately not mentioned in the
letter dated 25-8-2009. The learned counsel then submitted that the sole
object of writing the editorial was to awaken the functionaries concerned of
the Government and CESTAT about the serious irregularities in the
appointment, posting and transfer of the members of CESTAT and orders
passed by the particular Bench, which were highly detrimental to public
mterest,

14. We have given serious thought to the entire matter. One of the two
minor issues which needs our consideration is whether by writing the
editorial in question, the respondent has committed breach of the undertaking
filed in Contempt Petition (Crl.) No. 15 of 1997, The other issue is whether
the editorial is intended to scandalise the functioning of CESTAT or the same
amounts to interference in the administration of justice and whether the voice
of a citizen who genuinely believes that a public body or institution entrusted
with the task of deciding lis between the parties or their rights is not
functioning well or is passing orders contrary to public interest can be
muffled by using the weapon of contempt.

15. In our view, the respondent cannot be charged with the allegation of
having violated the undertaking filed in this Court on 25-8-1998. The
respondent is not a novice in the field. For decades, he has been fearlessly
using his pen to highlight malfunctioning of CEGAT and its successor CESTAT.
Letter dated 26-12-1991 written by him to the then Chief Justice of India,
M.H. Kania, J. complaining that CEGAT is without a President for last over
six months and the functioning of the Tribunal was adversely affected
because the Benches would sit hardly for two hours or so and further that

.
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ﬂ:aewastsndencytoadjuurnthtcascs.wasnrdcredtnberegistcredasa
petition in public interest. After an in-depth analysis of the relevant
a constitutional and statutory provisions, this Court gave certain suggestions
for improving the functioning of CEGAT and other Tribunals constituted
under Articles 323-A and 323-B (R.K. Jain v. Union of India?). K.
Ramaswamy, J. who anthored the main judgment, declined to interfere with

the appointment of Shri Harish Chander as President, CEGAT, but observed as
under: (SCC p. 174, para 75)

b “75. ... There are persistent allegations against malfunctioning of
CEGAT and against Harish Chander himself. Though we exercised
self-restraint to assume the role of an investigator to charter out the ills
surfaced, suffice to say that the Union Government cannot turn a blind
eye to the persistent public demands and we direct to swing into action,

. an in-depth enquiry made expeditiously by an officer or team of officers

: c to control the malfunctioning of the institution. It is expedient that the

Government should immediately take action in the matter and have a
fresh look. It is also expedient to have a sitting or retired senior Judge or
retired Chief Justice of a High Court to be the President.”

16. Ahmadi, J. (as he then was) speaking for himself and Punchhi, J. (as
he then was) observed: (R.K. Jain case?, SCC pp. 133-34, para 7)

“7. The allegations made by Shri R.K. Jain in regard to the working
of CEGAT are grave and the authorities can ill afford to turn a Nelson's
eye to those allegations made by a person who is fairly well conversant
with the internal working of the Tribunal. Refusal to inquire into such
grave allegations, some of which are capable of verification, can only
betray indifference and lack of a sense of urgency to tone up the working

o of the Tribunal. Fresh articles have appeared in the Excise Law Times

which point to the sharp decline in the functioning of CEGAT pointing to
a serious management crisis. It is high time that the administrative
machinery which is charged with the duty to supervise the working of
CEGAT wakes up from its slumber and initiates prompt action to examine
the allegations by appointing a high-level team which would immediately

PPN f inspect CEGAT, identify the causes for the crisis and suggest remedial

measures. This cannot brook delay.”

17. The respondent was very much conscious of the undertaking filed in
the earlier contempt proceedings and this is the reason why before writing
the editorial, he sent several communications to the functionaries concerned
to bring to their notice serious irregularities in the transfer and posting of
members, appointment of members, changes made in the pronounced orders
and many unusual orders passed by the particular Bench of CESTAT, which
were set aside by the Karnataka and the Kerala High Courts after being
subjected to severe criticism. The sole purpose of writing those letters was to
enable the authorities concerned to take corrective measures but nothing
p appears to have been done by them to stem the rot. It is neither the pleaded

2 (1993) 4 SCC 119 : 1993 SCC (L&S) 1128 : (1993) 25 ATC 464 : AIR 1993 SC 1769
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rase of the petitioner nor any material has been placed before this Court to
show that theé Finance Minister or the Revenue Secretary, Government of
India had taken any remedial action in the context of the issues raised by the 2
respondent. Therefore, -it is not possible to hold the respondent guilty of
violating the undertaking given to this Court.
//18. Before adverting to the second and more important issue, we deem it
to remind ourselves that freedom of speech and expression has
always been considered as the most cherished right of every human being.
Brennan, J. of the US Supreme Court, while dealing with a case of libel— b
New York Times Co. v. L.B. Sullivan® observed that “it is a prized American
privilege to speak one’s mind, although not always with perfect good taste,
ic_institutions, and this_opportunity should be affordedfor
%@ﬂm ‘abstract discussion’.” (US p. 269)
19. In all civilised societies, the courts have exhibj '
tolerance and accepted adverse comments and criticism of their orders/— €
ts tumes, such criticism is totally off the mark and the
[anguage used {5 imappropriate. The right of a member of the public to

criticise the funcﬁnm_%' E of a judicial institution has been beautifully .
described by the Privy Council in Ambard v, Anorney General for Trinidad -
and-Fobago* in-the fohowin

inig words: (AIR pp. 145-46)

“.. m0 wrong is committed by any member of the public who 9
exercises the ordinary right of criticising in good faith in pri 1
the public act done in the seat of € path of criticism is a public

- e wrongheaded are permitted to err therein: provided that
members of the public abstain from imputing improper motives to those
taking part in the administration of justice, and are genuinely exercising a
right of criticism and not acting in malice or Ing to impair the
administration of justice, they are immune. Justice is not a cloistered
virtue: she must be allowed to suffer the scrutiny and respectful even
though outspoken comments of ordinary men.”

20. In Debi Prasad Sharma v. King EmperorS Lord Atkin speaking on
behalf of the Judicial Committee observed: (IA pp. 223-24)

f
“... In 1899 this Board pronounced proceedings for this species of
contempt [scandalisation] to be obsolete in this country, though surviving
mmMofmeempﬁe,mmﬁmitisMponmbemed
sparingly and always with reference to the administration of justice:
MclLeod v. St. Aubyn®. In a Special Reference from the Bahama Islands,

In re’ the test applied by the very strong Board which heard the reference g
was whether the words complained of were in the circumstances
calculated to obstruct or interfere with the course of justice and the due

3 11 L Ed 2d 686 : 376 US 254 (1964)
4 1936 AC 322: (1936) 1 All ER 704 : AIR 1936 PC 141

5 (1942-43) 70 1A 216 : AIR 1943 PC 202 h

6 1899 AC 549 (PC)
7 1893 AC 138 (PC)
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administration of the law. In R. v. Gray® it was shown that the offence of
scandalising the court itself was not obsolete in this country. A very
scandalous attack had been made on a Judge for his judicial utterances
while sitting in a criminal case on circuit, and it was with the foregoing
opinions on record that Lord Russell of Killowen, C.J., adopting the
expression of Wilmot, C.J., in his opinion in R. v. Almon®, which is the
source of much of the present law on the subject, spoke of the article
complained of as calculated to lower the authority of the Judge.”

21. In R. v. Commr. of Police of the Metropolis, ex p Blackburn (No. 2)10
Lord Denning observed: (QB p. 155 A-D)

“Let me say at once that we will never use this jurisdiction as a
means to uphold our own dignity. That must rest on surer foundations.
Nor will we use it to suppress those who speak against us. We do not fear
criticism, nor do we resent it. For there is something far more important
at stake. It is no less than freedom of speech itself,

It is the right of every man, in Parliament or out of it, in the press or
over the broadcast, to make fair comment, even outspoken comment, on
matters of public interest. Those who comment can deal faithfully with
all that is done in a court of justice. They can say that we are mistaken,
and our decisions erroneous, whether they are subject to appeal or not.
All we would ask is that those who criticise us will remember that, from
the nature of our office, we cannot reply to their criticisms. We cannot
enter into public controversy. Still less into political controversy. We
must rely on our conduct itself to be its own vindication.

Exposed as we are to the winds of criticism, nothing which is said by
this person or that, nothing which is written by this pen or that, will deter
us from doing what we believe is right; nor, I would add, from saying
what the occasion requires, provided that it is pertinent to the matter in

/ hand. Silence is not an option when things are ill done”
22, In the land of Gautam Buddha, Mahavir and Mahatma Gandhi, the
freedom of speech and expression and freedom to speak one's mind have
—always been respected. After Independence, the courts have zealously
guarded this most precious freedom of every human being. Fair criti{:ism of
the system of administration of justice or functioning of institutions or
authorities entrusted with the task of deciding rights of the parties gives an
opportunity to the operators of the system/institution to remedy_ the wrong
and also bring about improvements. Such criticism cannot be castigated as an
attempt to scandalise or lower the authority of the court or !:uthcr ]gdar.:_zal
institutions or as an attempt to interfere with the administration of justice
except when such criticism is ill-motivated or is construed as a dchEem_@e
1,,._-———'__"'--'_'___*"_—— —

s

8 (1900) 2 QB 36 : (1900-03) All ER Rep 59
9 1765 Wilm 243 : 97 ER 94
10 (1968) 2 QB 150 : (1968) 2 WLR 1204 : (1968) 2 All ER 319 (CA)
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agempt to run down the institution or an individual Judge is targeted for
extraneous reasons.

23. Ordinarily, the court would not use the power to punish for contempt 4
for curbing the right of freedom of speech and expression, which is
guaranteed under Article 19(1)(a) of the Constitution. Only when the
criticism of judicial institutions transgresses all limits of decency and fairness
or there is total lack of objectivity or there is  deliberate attempt to denigrate
the institution then the court would use this power. The judgments of this
Court in S. Mulgaokar, In re'! and PN. Duda v, F. Shiv Shanker? are b b
outstanding examples of this attitude and appromhf

24. In the first case, a three-Judge Bench Considered the question of
contempt by a newspaper article published in The Indian Express dated
13-12-1977 criticising the Judges of this Court. The article noted that the
High Courts had strongly reacted to the proposal of introducing a code of o
Judicial ethics and propriety. In its issue dated 21-12-1977 an article entitled ©
. "Behaving like a Judge” was published which inter alia stated that the

. Supreme Court of India was “packed” by Mrs Indira Gandhi “with pliant and

) on"
that 2 code of ethics should be formulated by judges themselves was “so

utterly imimical to the independence of the judiciary, violative of the d d
constitutional safeguards in that respect and offensive to the self-respect of -
the judges as to make one wonder how it was conceived in the first place”.

25. A notice had been issued to the Editor-in-Chief of the newspaper to
show cause why proceedings for contempt under Article 129 of the
Consﬁmﬁonshuuldnotbeiniﬁatedagainsthiminm@ectoftheabove two
news items. After examining the submissions made at the Bar, the Court ¢ . e
dropped the contempt proceedings. Beg, C.J. expressed his views in the
following words: (5. Mulgaokar, In re case!!, SCC pp. 342-43, para 1)

“l. ... Some people perhaps believe that attempts to hold trials of

everything and everybody by publications in newspapers must include

those directed against the highest court of justice in this country and its

pronouncements. If this is done in a reasonable manner, which pre- f f

Supposes accuracy of information about a matter on which any criticism ,

is offered, and arguments are directed fairly against any reasoning |

adopted, I would, speaking for myself, be the last person to consider it

objectionable even if some criticism offered is erronecus. In Bennett

Coleman & Co. v. Union of India®, 1 had said: (SCC pp. 827-28,

paras 96-98) g g

'96. John Stuart Mill, in his essay on “Liberty”, pointed out the
need for allowing even erroneous opinions to be expressed on the
ground that the correct ones become more firmly established by what

—

12 (1988) 3 SCC 167 : 1988 SCC (Cri) 589

11 (1978) 3 SCC 339 ; 1978 SCC (Cri) 402 ' i h
13 (1972)2 SCC 788
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may be called the “dialectical” process of a struggle with Wrong ones

which exposes errors. Milton, in his Areopagitica (1644) said:

“Though all the winds of doctrine were let loose to play
upon the earth, so Truth be in the field, we do injuriously by
licensing and prohibiting to misdoubt her strength. Let her and
Falsehood grapple; whoever knew Truth put to the worse, in a
free and open encounter? ... Who knows not that Truth is strong,
next to the Almighty; she needs no policies, no stratagems, no
licensings to make her victorious; those are the shifts and
defences that error makes against her power....”

97. Political philosophers and historians have taught us that
intellectual advances made by our civilisation would have been
impossible without freedom of speech and expression. At any rate,
political democracy is based on the assumption that such freedom
must be jealously guarded. Volwire expressed a democrat’s faith
when he told an adversary in argument: ‘T do not agree with a word
you say, but I will defend to the death your right to say it
Champions of human freedom of thought and expression, throughout
the ages, have realised that intellectual paralysis creeps over a society
which denies, in however subtle a form, due freedom of thought and
expression to-its members.

98. Although, our Constitution does not contain a separate
guarantee of freedom of the press, apart from the freedom of
expression and opinion contained in Article 19(1)(a) of the
Constitution, yet, it is well recognised that the press provides the
principal vehicle of expression of their views to citizens. It has been
said:

“Freedom of the press is the Ark of the Covenant of
Democracy because public criticism is essential to the working
of its institutions. Never has criticism been more necessary than
today, when the weapons of propaganda are so strong and so
subtle. But, like other liberties, this also must be limited,” * "

26. Knishna Iyer, J. agreed with Beg, C.J. and observed: (S. Mulgaokar,
In re case'!, SCC p. 350, para 24)

“24. Poise and peace and mner harmony are so quintessential to the
judicial temper that huff, ‘haywire' or even humiliation shall not besiege;
nor, unveracious provocation, frivolous persiflage nor terminological
inexactitude throw into palpitating tantrums the balanced cerebration of
the judicial mind. The integral yoga of shanti and neeti is so much the
cornerstone of the judicial process that criticism, wild or valid, authentic
or anathematic, shall have little purchase over the mentation of the court.
I quite realise how hard it is to resist, with sage silence, the shafts of acid
speech; and, how alluring it is to succumb to the temptation of
argumentation where the thomn, not the rose, triumphs. Truth’s taciturn

11 (1978) 3 SCC 339 : 1978 SCC (Cri) 402
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strategy, the testimony of history says, has a higher power than a hundred

thousand tongues or pens. In contempt jurisdiction, silence is a sign of

strength since our power is wide and we are prosecutor and judge.”

27. In the second case, this Court was called upon to initiate contempt
proceedings against Shri P. Shiv Shanker who, in his capacity as Minister for
Law, Justice and Company Affairs, delivered a speech in the meeting of the
Bar Council pf Hyderabad on 28-11-1987 criticising the Supreme Court.
Sabyasachi Mukharji, J. (as he then was) referred to large number of
precedents and made the following observation: (PN. Duda case'?, SCC
Pp- 177-78 & 182-83, paras 9 & 18)

the scrutiny and respectful, even though outspoken, comments of
ordinarymen’—saidlmdAtkininAmbardv.AzmmememIfar
Trinidad and Tobago*. Administration of justice and judges are open to
public criticism and public scrutiny. Judges have their accountability to
the society and their accountability must be judged by their conscience
and oath of their office, that is, to defend and uphold the Constitution and
the laws without fear and favour. This the judges must do in the light
g;ivmtohmtodctermincwhmisﬁghLﬂndagainashasbeensaidin
the famous speech of Abraham Lincoln in 1965: “With malice towards
none, with charity for all, we must strive to do the right, in the light given
10 us to determine that right” Any criticism about the judicial system or
the judges which hampers the administration of justice or which erodes
the faith in the objective approach of judges and brings administration of
justice into ridicule must be prevented. The contempt of court
proceedings arise out of that attempt. Judgments can be criticised; the
motives of the judges need not be attributed, it brings the administration
of justice into deep disrepute. Faith in the administration of justice is one
of the pillars through which democratic institution functions and sustains.
In the free market place of ideas criticisms about the judicial system or
judges should be welcomed, so long as such criticisms do not impair or
hamper the administration of justice. This is how courts should approach
the powers vested in them as judges to punish a person for an alleged
contempt, be it by taking notice of the matter suo motu or at the behest of
the litigant or a lawyer.

* * *

18. It has been well said that if judges decay, the contempt power
will not save them and so the other side of the coin is that judges, like
Caesar’s wife, must be above suspicion, per Krishna Iyer, J. in
Baradakanta Mishra v. Orissa High Court'®. 1t has to be admitted
frankly and fairly that there has been erosion of faith in the dignity of the

12 PN. Duda v. P. Shiv Shanker, (1988) 3 SCC 167 : 1988 SCC (Cri) 589
4 1936 AC 322 : (1936) 1 A ER 704 : AIR 1936 PC 141
14 {1974) 1 SCC 374 : 1974 SCC (Cr) 128
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court and in the majesty of law and that has been caused not so much by
the scandalising remarks made by politicians or ministers but the
inability of the courts of law to deliver quick and substantial justice to the
needy. Many today suffer from remediless evils which courts of justice
are incompetent to deal with. Justice cries in silence for long, far too
long. The procedural wrangle is eroding the faith in our justice system. It
is a criticism which the judges and lawyers must make about themselves.
We must turn the searchlight inward. At the same time we cannot be
oblivious of the attempts made to decry or denigrate the judicial process,
if it is seriously done. This question was examined in Rama Dayal
Markarha v. State of M.P.'3 where it was held that fair and reasonable
criticism of a judgment which is a public document or which is a public
act of a judge concerned with administration of justice would not
constitute contempt. In fact such fair and reasonable criticism must be
encouraged because after all no one, much less judges, can claim
infallibility. Such a criticism may fairly assert that the judgment is
incorrect or an error has been committed both with regard to law or
established facts. But when it is said that the judge had a predisposition
to convict or deliberately took a turn in discussion of evidence because
he had already made up his mind to convict the accused, or has a
wayward bend of mind, is attributing motives, lack of dispassionate and
objective approach and analysis and prejudging of the issues which
would bring administration of justice into ridicule. Criticism of the
judges would attract greater attention than others and such criticism
sometimes interferes with the administration of justice and that must be
judged by the yardstick whether it brings the administration of justice
into ridicule or hampers administration of justice. After all it cannot be
denied that predisposition or subtle prejudice or unconscious prejudice or
what in Indian language is called ‘sanskar’ are inarticulate major
premises in decision-making process. That element in the decision-
making process cannot be denied, it should be taken note of”

28. In Baradakanta Mishra v. Orissa High Court'* Krishna Iver, J.
speaking for himself and P.N. Bhagwati, J., as he then was, emphasised the
necessity, of maintaining constitutional balance between two great but
occasionally conflicting principles i.e. freedom of expression which is
guaranteed under Article 19(1)(a) and fair and fearless justice, referred to
“republican justification” suggested in the American system and observed:
(SCC pp. 401-03, paras 62-64)

“62. Maybe, we are nearer the republican justification suggested in
the American system:

‘In this country, all courts derive their authority from the people,
and hold it in trust for their security and benefit. In this state, all
Judges are elected by the people, and hold their authority, in a double

15 (1978) 2 SCC 630 : 1978 SCC (Cri) 327
14 (1974) 1 8CC 374 : 1974 SCC (Cri) 128
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sense, directly from them; the power they exercise is but the
authority of the people themselves, exercised through courts as their
agents. It is the authority and laws emanating from the people, which
the judges sit to exercise and enforce, Contempt against these courts,
the administration of their laws, are insults offered to the authority of
the people themselves, and not to the humble agents of the law,
whom they employ in the conduct of their government.’

63. This shift in legal philosophy will broaden the base of the
citizen’s right to criticise and render the judicial power more socially b
valid. We are not subjects of a king but citizens of a republic and a
blanket ban through the contempt power, srfﬂingj‘ﬂﬁcimm

namely, administration of justice, thus Jorbidding the right o _
arguefor reform of the judicial process
“performance of the judicial perso h outspoken or marginally_
“excessive criticism o the instrumentalities of law and justice, may be a ¢
aﬁ%ﬁmuﬁ [ree speech is basic to our democracy, and
10 prevent . change through criticism is to petrify the organs of democratic
Government. The judicial instrument is no exception. To cite vintage
rulings of English courts and to bow to decisions of British Indian days
as absolutes is to ignore the law of all laws that the rule of law must keep
pace with the rule of life. To make our point, we cannot resist quoting d
McWhinney, who wrote:
“The dominant theme in American philosophy of law today must
be the concept of change—or revolution—in law. In Mr “Justice
Oliver Wendell Holmes' own aphorism, it is revolting to have no
better reason for a rule of law than that it was laid down in the time
of Henry IV. The prestige argument, from age alone, that because a €
claimed legal rule has lasted a certain length of time it must
automatically be valid and binding at the present day, regardless of
changes in basic societal conditions and expectations, is no longer
very persuasive. According to the basic teachings of the Legal Realist
and policy schools of law, society itself is in continuing state of flux
at the present day; and the positive law, therefore, if it 3s 1o continue f
to be useful in the resolution of contemporary major social conflicts
and social problems, must change in measurs with the society, What
we have, therefore, concomitantly with our conception of society in
revolution is a conception of law itself, as being in a condition of
flux, of movement. On this view, law is not a frozen, static body of
rules but rules in a continuous process of change and adaptation; and g
the juf.lge. al the final appellate leve] anyway, is a part—a
part—of this dynamic process of legal evolution.’
This approach must inform Indian law, including contempt law.
64. It is very necessary to remember the legal transformation in our

value System on the inauguration of the Constitution, and the dogmas of
the quiet past must change with the challenges of the stormy present. The
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great words of Justice Holmes uttered in a different context bear
repetition in this context:

- ‘But when men have realised that time has upset many fighting
faiths, they may come to believe even more than they believe the
very foundations of their own conduct that the ultimate good desired
is better reached by free trade in ideas—that the best test of truth is
the power of the thought to get itself accepted in the competition of
the market, and that truth is the only ground upon which their wishes
safely can be carried out. That, at any rate, is the theory of our
Constitution. It is an experiment, as all life is an experiment. Every
year, if not every day, we have to wager our salvation upon some
prophecy based upon imperfect knowledge. While that experiment is
part of our system I think that we should be eternally vigilant against
attempts to check the expression of opinions that we loathe and
believe to be fraught with death, unless they so imminently threaten
immediate interference with the lawful and pressing purposes of the
law that an immediate check is required to save the country.””

(emphasis supplied)
29. We shall now examine whether the editorial written by the
respondent is an attempt to scandalise CESTAT as an institution or amounts to
an interference with the administration of justice. The definition of the term
“criminal contempt” as contained in Section 2(c) of the Act reads as under:
“2. Definitions.— * . *

(¢) ‘criminal contempt’ means the publication (whether by words,
spoken or written, or by signs, or by visible representations, or
otherwise) of any matter or the doing of any other act whatsoever

which—

(¥) scandalises or tends to scandalise, or lowers or tends to
lower the authority of any court; or

(if) prejudices, or interferes or tends to interfere with, the due
course of any judicial proceeding; or

(1#7) interferes or tends to interfere with, or obstructs or tends to
obstruct, the administration of justice in any other manner;”

30. Section 13, which was substituted by Act 6 of 2006 and which

empowers the court to permit justification by truth as a valid defence in a
contempt proceeding also reads as under:

“13. Contempt not punishable in certain cases.—Notwithstanding
anything contained in any law for the time being in force,—

(@) no court shall impose a sentence under this Act for a contempt

of court unless it is satisfied that the contempt is of such a nature that it

substantially interferes, or tends substantially to interfere with the dye
course of justice; '

. (b) the court may permit, in any proceeding for contempt of courr,
Justification by truth as a valid defence if it is satisfied that it is in public
Interest and the request for invoking the said defence is bona fide.”
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31. The word “scandalise” has not been defined in the Act. In Black’s
Law Dictionary, 8th Edn., p. 1372, reference has been made to Eugene A.
Jones, Manual of Equity Pleading and Practice 50-51, wherein the word
scandal has been described as under:

“Scandal consists in the allegation of anything which is unbecoming
the dignity of the court to hear, or is contrary to decency or good
manners, or which charges some person with a crime not necessary to be
shown in the cause, to which may be added that any unnecessary
allegation, bearing cruelly upon the moral character of an individual, is
also scandalous. The matter alleged, however, must be not only offensive,
but also irrelevant to the cause, for however offensive it be, if it is
pertinent and material to the cause the party has a right to plead it. It may
often be necessary to charge false representations, fraud and immorality,
and the pleading will not be open to the objection of scandal, if the facts
justify the charge.” (emphasis in original)
32. In Aiyer’s Law Lexicon, 2nd Edn., p. 1727, reference has been made

to Millington v. Loring1® wherein it was held:

“A pleading is said to be ‘scandalous’ if it alleges anything
unbecoming the dignity of the court to hear or is contrary to good
manners or which charges a crime immaterial to the issue. But the
statement of a scandalous fact that is material to the issue is not a
scandalous pleading.”

33. In Baradakanta Mishra v. Orissa High Court'* Palekar, J. referred to
the definition of the term “criminal contempt” and observed: (SCC p. 391,
para 34)

“34, It will be seen that the terminology used in the definition is
borrowed from the English law of contempt and embodies concepts
which are familiar to that law which, by and large, was applied in India.
The expressions ‘scandalise’, ‘lowering the authority of the court’,
‘interference’, ‘obstruction’ and ‘administration of justice’ have all gone
into the legal currency of our sub-continent and have to be understood in
the sense in which they have been so far understood by our courts with
the aid of the English law, where necessary.”

34. In Narmada Bachao Andolan v. Union of India’” Dr. A.S. Anand,
C.J., speaking for himself and B.N. Kirpal, J. (as he then was) observed as
under: (SCC p. 313, para 7)

“7. We wish to emphasise that under the cover of freedom of speech
and expression no party can be given a licence to misrepresent the
proceedings and orders of the court and deliberately paint an absolutely
wrong and incomplete picture which has the tendency to scandalise the
court and bring it into disrepute or ridicule. ... Courts are not unduly

16 (1880) 6 QBD 190 : 50 LIQB 214 (CA)
14 (1974) 1 SCC 374 : 1974 SCC (Cri) 128
17 (1999) 8 SCC 308
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sensitive to fair comment or even outspoken comments being made

regarding their judgments and orders made objectively, fairly and without

a any malice, but no one can be permitted to distort orders of the court and

deliberately give a slant to its proceedings, which have the tendency to

scandalise the court or bring it to ridicule, in the larger interest of

protecting administration of justice.” (emphasis supplied)

35. In the light of the above, it is to be seen whether the editorial written

by the respondent can be described as an attempt to scandalise the

b functioning of CESTAT. A reading of the editorial in its entirety unmistakably

shows that while expressing his appreciation for the steps taken by the new

President of CESTAT to cleanse the administration, the respondent had

highlighted what he perceived as irregularities in the transfer and postings of

some members and appointment of one member, He pointed out that Shri

T.K. Jayaraman was accommodated at Bangalore by transferring Shri K.C.

¢ Mamgain from Bangalore to Delhi in less than one year of his posting and

further that the posting of Shri TK. Jayaraman for a period of 7 years was

against all the norms, more so because he had earlier worked as the
Commissioner of Central Excise (Appeals), Bangalore.

36. The respondent then made a detailed reference to the orders passed
by the particular Bench of CESTAT which were sat aside by the High Courts

+a d | 9 of Karnataka and Kerala with scathing criticism. This is evident from the
following extracts of the editorial:
d to “Several orders of the Division Bench of Shri TK. Jayaraman came
191 . under the watchful eyes of the Hon’ble High Courts particularly of the
: ! Karnataka High Court. Comments bordering on strictures were in
g . many cases. Severest of the strictures on any Bench of CESTAT by any
i e High Court were passed on the Division Bench order authored by Shri
“;1;& TK. Jayaraman, in CCE v. McDowell & Co. Ltd. 8 Tn this case an
i amount of ?99 crores was involved and CESTAT, Bangalore had earlier
" ordered deposit of T25 crores as a condition for waiver of predeposit of
din balance amount. However, subsequently CESTAT, Bangalore modified its
. g ¢ own order and waived even this condition for deposit of 25 crores
- f McDowell & Co. Ltd. v. CCE!,
i The Kamataka High Court was shocked and appalled at the manner
1 as In which the CESTAT Bench modified its own order and was compelled to

even state in relation to the Division Bench order authored by Shri TK.

ech Jayaraman that the assessee had managed to obtain the order and it is a
he g clear case of _abuse and misuse of powers by the Tribunal. The Hon'ble
iy Kamataka High Court in specific words held as under (McDowell
rﬁi ' case's, ELT p. 156, para 35)

luly '35. ... The order is totally lacking in conforming to the

Tequirement of Section 35-F of the

; Act. ... The argument of nop-
interference with an order passed by

the Tribunal with jurisdiction is
h
h 18 (2005) 186 ELT 145 (Kant)

19 (2005) 182 ELT 114 (Tr)
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called in aid only to safeguard and protect the order which the
assessee has managed to obtain before the Tribunal. ... An order
which cannot speak for itself, an order which has not taken into g
consideration all relevant aspects, particularly, the statutory
requirements of the proviso to Section 35-F of the Act, in my view is
an order that is not at all sustainable. It is a clear case of abuse and
misuse of the powers under the proviso to Section 35-F of the Act.’
(emphasis supplied)
The High Court was compelled to comment that CESTAT, Bangalore P b
granted relief to the assessee on a ground which was not even pleaded by
him. In strong words the High Court observed that the Tribunal was
acting more loyal than the King in the following words: (McDowell _
case'8, ELT p. 156, para 34) '

‘34. ... The effect of this order is that the Tribunal has dispensed
with the requirement of predeposit of total duty amount of 64 crores
as also the penalty amount of I35 crores without showing any
awareness as to the existence of any undue hardship to the assessee
if the assessee is required to comply with the provisions of Section
35-F and the proviso and in total disregard of the interest of the
revenue by not providing sufficient safeguard. In fact, while in the ¥
earlier order, it is held that the appellant has not even pleaded any
financial hardship, in the present order, nothing is mentioned at all.
Here is a typical case of the Tribunal acting more loyal than the
King! (emphasis supplied)
Under the garb of modification, the CESTAT Bench waived the entire

predeposit of around Y99 crores even when the interim order passed
before had held that the appellant did not have prima facie case and had
suppressed information from the Department and the same Bench of the
_Tribunal ordered part predeposit of Y25 crores as a condition of stay of
99 crores and it was done when the Tribunal has not powers to review

its own order. The High Court took note of such infirmities and held that:
(McDowell case'8, ELT p. 155, para 33)

‘33. ... the order is woefully lacking in the Tribunal having not
exhibited its awareness to the requirements of proviso of Section
35-F of the Act. 1t is also clear that the Tribunal after having
exercised jurisdiction for the purposes of passing an order for waiver
of predeposit under the proviso to Section 35-F of the Act cannot
mod:fy_that'nrde:r subsequently like an appellate authority, nor can
kecp_ tinkering with the order as and when applications for
modification of the order are filed.’ » (emphasis supplied)
CESTAT, Bangalore Bench in Rishi Polymach Ltd. v. CCE?® allowed

appeals by the assessee and extended CENVAT credit to the tune of

18 CCE v. McDowell & Co. Lid., (2005) 186 ELT 145 (Kant)
20 (2005) 192 ELT 884 (Tri)
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<31 lakhs based on supplementary balance sheet produced. The Hon’ble
Kamataka High Court in CCE v. Rishi Polymach (P) Ltd2! did not

a approve the Division Bench order authored by Shri T.K. Jayaraman and
held that acceptance of supplementary balance sheet by the Tribunal was
a grave error. It held: (Rishi Polymach case?!, ELT p- 203, paras 10-11)

*10. Without assigning any reason, the Tribunal has accepted the
supplementary balance sheet, which according to us, the Tribunal has
committed a grave error in allowing the appeal by accepting the

b supplementary balance sheet.

11. When the supplementary balance sheet is relied upon by the
respondents, it is for them to show that the goods received were
actually received and utilised in manufacturing the finished products.
The Tribunal has wrongly placed the burden of proof on the
appellant instead of placing it on the respondents.’

(emphasis supplied)
Predeposit of 320 crores waived for deposit of ¥ crore—Case heard
without being listed

In Harsinghar Gutka (P) Lid. v. CCE® the CESTAT Division Bench
comprising of S/Shri S.S. Kang and TK. Jayaraman granted a waiver of
d predeposit of ¥320 crores against deposit of just T1 crore only. This
order of waiver of predeposit was also authored by Shri T.K. Jayaraman,
Member (Technical) and related to the clandestine removal of gutka. The
various dimensions of the case and ramifications of the order were
highlighted in our editorial ‘Bastle for 320 crores—Mysterious recusal

by CESTAT member—New Bench orders predeposit of 1 crore’ B,
e The order of waiver of predeposit of 2320 crores passed in this case

has been challenged by the Commissioner of Central Excise, Lucknow
before the Allahabad High Court. The most important aspect of this case

already been accepted by the Government. In view of this, the President,
[ 15 expected to initiate action against the erring members,

. Cpming back to the Hon'ble Kamataka High Court, within whose
g ;unsmf:tmn the Bangalore Bench of CESTAT is functioning, the High
Court in CCE v. United Telecom Ltd. % while considering the validity of

the full waiver of predeposit granted by the Bangalore Bench of CESTAT

21 (2008) 232 ELT 201 (Kant)
h 22 (2008) 221 ELT 77 (Txi)

23 (2008) 229 ELT A153

24 (2006) 198 ELT 12 (Kant)
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United Telecom Lid. v. Commr. of Customs®, which included Shri TK.
Jayaraman, Member (Technical) commented upon the routine manner in
which waiver of predeposits are being granted. a

The High Court also commented upon the statutory responsibility of
CESTAT to safeguard the interest of the Revenue, while granting waiver of
predeposit and observed as under: (United Telecom Ltd. case®*, ELT
p. 19, para 27)

‘27. ... It is not the lip sympathy of the Tribunal which can fulfil

the statutory requirement of ensuring the safeguard of the interest of 0

the revenue, but a concrete order indicating the manner in which the

interest of the revenue is in fact safeguarded by imposing
commensurate conditions.’

The High Court finally held that the Tribunal’s order in this case was
clearly in violation of the statute and fit to be characterised as arbitrary
even while drawing reference to its own observations in McDowell © ¢
case'® as under: (United Telecom Ltd.%4, ELT pp. 19-20, para 28)

‘In the present case it is not even the case of the appellant before
the Tribunal that it faces any financial hardship or has any difficulty
in this regard. Even in the absence of any plea from the appellant
before the Tribunal to this effect, the Tribunal ventures upon to grant
total waiver of predeposit. It is undoubtedly yet another instance of
as observed by this Court in McDowell & Co.!® the Tribunal being
more loyal than the king. It is rather surprising that the Tribunal
persists in ignoring the statutory provisions as contained in the ,
proviso to Section 129-E in passing such order for the purpose of i
predeposit when the order is passed only under this proviso and not & |
under any other provision. The impugned order is clearly a violation | ¢
of the statute, fit to be characterised as arbitrary inasmuch as the
Tribunal has not shown its awareness to the aspect of undue hardship
if in fact existed or will be caused to the assessee if the assessee has
to fulfil the statutory requirement of predeposit...."

(emphasis supplied) f
Predeposit of 40 crores waived without any financial hardship—The
High Court rulings again violated
The Bangalore Bench of CESTAT comprising of Dr. S.L. Peeran,
Member (J) and Shri T.K. Jayaraman, Member (T) in Bharti Airtel Ltd. v,
Commy. of Customs™ has waived the predeposit of the entire amount of
<440 crores on the ground that the appellant has strong prima facie case. g
In this case, the order of waiver has been authored by Shri TK.
Jayaraman, but it does not contain any reference to any financial hardship

25 (2005) 191 ELT 1056 (Txi)
24 CCE v. United Telecom Ltd., (2006) 198 ELT 12 (Kant)

18 CCEv. McDowell & Co. Lid, (2005) 186 ELT 145 (Kant) h h
26 (2009) 237 ELT 469 (Tri)




Y

INDIRECT TAX PRACTITIONERS' ASSN. v. RK. JAIN (Singhvi, J.) 309

cither pleaded or considered by the Bench. Surprisingly, this order is very
sketchy and observations, discussion and decision of the Bench are in
just 11 printed lines while the case involved more than T440 crores.

The Kamnataka High Court has repeatedly held in McDowell & Co.
Ltd."® and United Telecom Ltd.2* that it is the statutory obligation of
CESTAT to safeguard the interest of the Revenue and therefore, unless the
assessee pleads financial hardship with regard to the compliance with
predeposit and the assessee is unable to make predeposit, it cannot be
said that the assessee is facing financial hardship warranting dispensation
of predeposit. The order passed in Bharati Airtel Ltd.?6 by the Bangalore
Bench is not only in violation of the dictum of the Karnataka High Court,
but also contemptuous as the Bangalore Bench of CESTAT is refusing to
follow the law laid down by the Karnataka High Court, which is the
jurisdictional High Court for CESTAT, Bangalore.

Asked for ‘three’ got ‘thirteen’

Recently, the Central Excise Department, Mangalore has.filed an
appeal against the order passed by the Bangalore Bench of CESTAT, again
comprising of Dr. S.L. Peeran, Member (J) and Shri T.K. Jayaraman,
Member (T) in Alvares & Thomas v. CCE?" on the plea that the assessee
d d has preferred the appeal to the Tribunal only on the question of

4 limitation, whereas the Tribunal has decided the appeal in favour of the
' assessee on merits. The Hon’ble Bench of the Supreme Court comprising
of Hon'ble Mr Justice S.H. Kapadia and Hon'ble Mr Justice Aftab Alam

in Civil Appeal D. No. 5566 of 2009, passed the following order on
27-4-2009:

e . e ‘Delay condoned. Issue notice to the extent mentioned below.
Since the assessee had preferred an appeal before the Tribunal
only on the question of limitation, we do not see any reason why the
Tribunal has decided the assessee’s appeal on the merits of the case.
v (emphasis supplied)
The Kerala High Court also dissatisfied with the Bangalore Bench

- f orders

In CCE v. Electronic Control Corpn.?8 the Kerala High Court too has
recorded its annoyance with the order of CESTAT, Bangalore as reported
in Electronic Control Corpn. v. CCE®, In this case also, the order for the
Bench was authored by Shri T.K. Jayaraman, Member (T) and as per the
g g Kerala High Court, CESTAT did not consider the evidences relied on by
the Department and burden of proof was held as not discharged by the

18 CCE v. McDoweil & Co. Ltd., (2005) 186 ELT 145 (Kant)

24 CCEv. United Telecom Lid., (2006) 198 ELT 12 (Kant)

26 Bharti Airtel Lid. v. Commr: of Customs, (2009) 237 ELT 469 (Tri)
h h 27 (2009) 13 STR 516

28 (2009) 235 ELT 417 (Ker)

29 (2006) 197 ELT 291 (Tri)
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Department. The High Court expressed its ‘thorough displeasure’ in its
order in the following words: (Electronic Control Corpn. case®8, ELT
p. 418, para 2)

2. ... Since we are thoroughly dissatisfied with the order of the
Tribunal which was issued without reference to the materials
gathered by the department and based on which adjudication was
made, we set aside the order of the Tribunal with direction to the
Tribunal to rehear the matter.... (emphasis supplied)

The High Court expressed surprise over the Tribunal order by
holding that: (Electronic Control Corpn, Case?8, ELT p. 418, para 2)

‘2. ... Strangely, the Tribunal has not considered any evidence
relied on by the department like the statements recorded from the
employees, admission made by the proprietrix at the time of search
and the evidence collected from the Bank pertaining to business
transactions. When prima facie evidence is established by the
department, particularly with reference to banking transactions, it is
for the respondent assessee to explain why the transactions should
not be treated as pertaining to business. The Tribunal failed to note
that reasonable inferences can be drawn from evidence collected by
the department, more so when the respondent fails to explain the
transactions brought on record. Strangely, the employees statements
which have evidentiary value have been ignored by the Tribunal.’

(emphasis supplied)

Overruling the order of CESTAT, Bangalore Bench in Midas Precured
Treads (P) Ltd. v. CCE®, the Kerala High Court in CCE v. Midas
Precured Tread (P) Ltd.3! held that the Tribunal, instead of considering

3, - Fﬁfc do not know on what basis, the Tribunal has held that
prospectivity has no relevance in this case ... the Tribunal or even the

High Courts have no power to grant retrospectivity for a notification
In the interpretation process.’ "

atempt to lower the authority of CESTAT or ridicule it in the eyes of the
public, Raiher the object of the editorial was to highlight the me;yﬂarmes in
the appointment, posting and transfer of the members of CESTAT and
Instances of the abuse of the quasi-judicial powers. What was incorporated in

28 CCE v. Electronic Control Corpn., (2009) 235 ELT 417 (Ker)
30 (2006) 200 ELT 423 (Tri)
31 (2009) 236 ELT 26 (Ker)
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the editorial was nothing except the facts relating to manipulative transfer
and posting of some members of CESTAT and substance of the orders passed
by the particular Bench of CESTAT, which were set aside by the High Courts
of Kamataka and Kerala. Even this Court was constrained to take cognizance
of the unusual order passed by CESTAT of which Shri T.K. Jayaraman was a
member whereby the appeal of the assessee was decided on merits even
though the Tribunal was required to examine the question of limitation only.
By writing the editorial which must have caused embarrassment to
functionaries of the Central Government and CESTAT and even some
members of the petitioner Association but that cannot be dubbed as an
attempt to scandalise CESTAT as a body or interfere with the administration of
justice. What the respondent projected was nothing but true state of the
! functioning of CESTAT on the administrative side and to some extent on the

\ judicial side. By doing so, he had merely discharged the constitutional duty
E € of acitizen enshrined in Article 51-A(h).

,/ 38.1tis not the petitioner’s case that the facts narrated in the editorial
4 ing transfer and posting of the members of CESTAT are incorrect or that
_the respondent had highlighted the same with an oblique motive or that the
orders passed by the Kamataka and Kerala High Courts to which reference
d g has been made in the editorial were reversed by this Court. Therefore, it is
not possible to record a finding that by writing the editorial in question, the
respondent has tried to scandalise the functioning of CESTAT or made an
attempt to interfere with the administration of justice.

39. The matter deserves to be examined from- another-angle. The-
substituted-Section 13 represents an important legislative recognition of one
2 : ¢ of the fundamentals of our value system i.e. truth. The amended section
enables the court to permit justification by truth as a valid defence in any
contempt proceeding if it is satisfied that such defence is in public interest
and the request for invoking the defence is bona fide. In our view, if a speech
or article, editorial, etc. contains something which appears to be
contemptuous and this Court or the High Court is called upon to initiate
proceedings under the Act and Articles 129 and 215 of the Constitution, the
Jruth shonld ordinarily be allowed as a defence unless the Court finds that it _
is only a camouflage to escape the consequences of deliberate ormalicious _
attempt to scandalise the court or is an interference with the administration of
justice. Since, the petitioner has not even suggested that what has been
mentioned in the editorial is incorrect or that the respondent has presented a
distorted version of the facts, there is no warrant for discarding the
respondent’s assertion that whatever he has written is based _on true facts and
the sole object of writing Lhudimﬂﬂﬂas/tfuﬂabhm;autheﬁ&ermmméf“

fo take corrective/remedial measures.
hesomnitst e e it e 7

40. At this juncture, it will be apposite to notice the growing acceptance
! _ h of the phenomenon of whistleblower. A whistleblower is a person who raises
i a concern about the wrongdoing occurring in an organisation or body of
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people. Usually this person would be from that same organisation. The
revealed misconduct may be classified in many ways; for example, a
violation of a law, rule, regulation and/or a direct threat to public interest,
such as frand, health/safety violations and corruption. Whistleblowers may
make their allegations internally (for example, to other people within the
accused organisation) or externally (to regulators, law enforcement agencies,
to the media or to groups concerned with the issues). Most whistleblowers
are internal whistleblowers, who report misconduct on a fellow employee or
a superior within their company.

41. One of the most interesting questions with respect to internal
whistleblowers is why and under what circumstances people will either act
on the spot to stop illegal and otherwise unacceptable behaviour or report it.

is some reason to believe that people are more likely to take action
with respect to unacceptable behaviour, within an organisation, if there are
complaint systems that offer not just options dictated by the planning and
controlling organisation, but a choice of options for individuals, including an
option that offers near absolute confidentiality. However, external
whistleblowers report misconduct on outside persons or entities. In these
cases, depending on the information’s severity and nature, whistleblowers
may report the misconduct to lawyers, the media, law enforcement or
watchdog agencies, or other local, State, or federal agencies.

42. In our view, a person like the respondent can appropriately be
described as a whistleblower for the system who has tried to highlight the
malfunctioning of an important institution established for dealing with cases
involving revenue of the State and there is no reason to silence such a person

by invoking Articles 129 or 215 of the Constitution or the provisions of the
Act.

43. We agree with the learned counsel for the respondent that this
petition lacks bona fides and is an abuse of the process of the court. The
petitioner is a body of professionals who represent the cause of their clients
before CESTAT and may be other tribunals and authorities. They are expected
to be vigilant and interested in transparent functioning of CESTAT. However,
instead of doing that, they have come forward to denounce the editorial and
in the process misled the Attorney General of India in giving consent by
suppressing the factum of appointment of the Inquiry Committee by the
President, CESTAT. We are sorry to observe that a professional body like the
petitioner has chosen the wrong side of the law,

44. In the result, the petition is dismissed. For filing a frivolous petition,
the petitioner is saddled with costs of %2,00,000, of which <1,00,000 shall be
deposited with the Supreme Court Legal Services Committee and <1,00,000
shall be paid to the respondent.

L’ﬁj
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Criminal Appeal No. 321 of 20011, decided on May 31, 2007
A. Criminal contempt — Interfere or obstruct administration of justice
— Contempt of court — Acts not amounting to — Holding departmental
m.mmemmmdm&mcmpoﬁmm
under directions of superiors issued pursuant to complaint made by the
Judge — Judge making a complaint to IGP that Station Officer C had
entered in his court hall and threatened him, Judge requesting IGP to take
action against ' — IGP directing SP to conduet an inquiry and take action
mm CS—Dng ﬂ-mgrdlng]yshnn (Police) to look into the matter and
— acco olding a preliminary inquiry in respect
of the conduct of C — He remrdinlg?iat;nmu of C and his defence
witnesses who denying the occurrence of any such incident as reported by
Judge — No contempt proceedings or other proceedings pending before any
court in regard to the said incident at that time — SDOQ (Police), in his
inquiry report, holding C guilty and recommending punishment — In such
circumstances, SDO (Police), held, not guilty of contempt — As it was
necessary to give an opportunity to C, the recording of statements of C or
his witnesses wouald not amount to holding of an inquiry into the conduct of
the Judge necessitating High Court’s permission — Even falsity of the
statements of C and his witnesses would not render the enquiry officer [SDO
(Police) in this case], liable or responsible therefor — Moreover, in the
absence of pendency of any judicial proceedings in regard to the incident in
question at that time, holding of the departmental enquiry against C did not
amount to interference with administration of justice — Hence, High
Court’s order awarding to the SDO (Police) punishment for contempt of
court, held, improper — More so, when High Court had exonerated the IGP
who had directed the inquiry — Contempt of Courts Act, 1971 — Ss. 2(a) &
(¢), 10, 12 and 19— Constitution of India — Arts. 129 and 215 — Contempt
of court — Acts not amo to — Police — M.P. Police Regulations, Para
36 — Circular dated 14-9-1999 — Penal Code, 1860 — S. 228 — Criminal
Procedure Code, 1973, S, 345
B. Punishment — General principles — Power to punish for contempt
of court — Mode of exercise of — Principle that such power should be
invoked or exercised not routinely or mechanically but with circumspection
and restraint, reiterated — Hence, an intention to scandalise the court or to
lower its authority, unless clearly established, should not be readily inferred
— Moreover, the power to punish for contempt should not be exercised in
cases involving mere question of propriety — Constitution of India — Arts.
129 and 215 — Power to punish for contempt of court — Mode of exercise
of — Contempt of Courts Act, 1971 — Ss. 10, 12 and 19

t From the Judgment and Order dated 2-2-2001 of the High Count of Judicature of Madhya
Pradesh, Jabalpar, Bench at Gwalior in Contempt Petition (Crl.) No. 5 of 2000
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A Magistrale sent a report 1o the IG of Police stating that one C, Station
Officer had come 10 his court hall and threatened him. Reproducing the words
m.;:dbyC.ﬂmM:gism:emphimdmumhmaummmmgofn
police officer and the misbehaviour warranted stern action. The Magistrate
enclosed a copy of the order-sheet of the relevant date and statements of two
witnesses to the incideat. The IGP sent the complaint to the SP under cover of a
letter with a direction to take necessary action. The subject of the lefter stated:
“Regarding conducting an inquiry and taking disciplinary action against C". The
SP, in tum, forwarded the IG’s letter along with the Magistrate’s complaint and
its enclosures to the llant herein, the then SDO (Police), with a direction to
personally look into matter and send a detailed report. Accordingly, the
appellant conducted an inquiry. He recorded the statements of C and witnesses
cited by C. The witnesses denied the occurrence of the incident. The appellant
sent a report to the SP recording a finding of guilty against C and recommending
pumnishment.

In an earlier marter, the same Magistrate had made a reference 10 the High
Court consequent to which the High Court had imtiated a contempt proceedings
against C. The second reference made by the Magistrate against C was also
placed before the High Court in the said contempt proceedings. The High Count
took note of the second proceedings and issued a show-cause notice to C who in
his reply denied to have misbehaved with the Judge. The High Court held C
guilty in respect of both the incidents and i sentence. Moreover, the High
Court directed notices to be issued to the [GP and the appellant to show cause
why should not be punished for contempt of court, for having enquired into
the of a Judge, without the permission of the High Court. Accordingly,
potices were issued to them. The [GP stated that he had merely writterr to the SP
to enquire into the matter and take disciplinary action against C, that there was
no infention to hold any inquiry into the conduct of the Judge and that
consequent to the enquiry report submitted by the appellant a penalty of Rs 50
was imposed on C for misbehaviour. The High Court accepted the said
explanation and dropped the proceedings against the IGP. The appellant also

Magistrate’s court amounted to holding an inquiry into the coaduct of the
Magistrate which was not permissible without the permission of the High Court
Tt further held that recording the evidence of several witnesses by the appellant to
the effect that C had not misbehaved with the Judge (which contradicted the
Magistrate who had reported that C had misbehaved with him), was with the
intention of helping C to create a defence of malice on the part of
1 . The High Court concluded that the said acts amounied (o

isi mwmmﬁmgmmmemmﬁmdmem
mepunishmdmdays'shnplchnpnsmmmly}dtﬁmuf
Rs 2000. The appellant then filed the present appeal under Section 19 of the
Contempt of Courts Act, 1971.

Allowing the appeal, the Supreme Court
Held - .

When C misbehaved in the court, the Magistrate did not take any acuon
m::ierSectiEn 228 TPC nor under Section 345 CrPC read with Section 228 PC.
Even before making a reference to the High Court for initiating acuon for

i
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contempt, the Magistrate sent 2 complaint to the IGP requiring action agai
The action that was required was, obviously dmnphmmi
was only in pursuance of the directive from his superiors that the appellant held a
nquiry in respect of the conduct of C. The inquiry was not in regard B
phmmaof.hlndp.hhm@mmmc,wwmm:o
give an opportunity to him, W make his statement. He also had to record the
statements of persons, whom (' stated were present at the time of the incident.
After recording the statements of witnesses, the appellant submitied a report
holding C guilty of having used unwarranted language in court and
recommending [t cannot, therefore, be said, that recording the b
statements of C, and several other persons on the request of C, in the course of
the preliminary inquiry, amounted to holding an inquiry in regard to the conduct
m‘ﬂuﬂge.u - (Para 13)
h-ibumhnnmdbyﬂ;;;ﬁghﬂwqhmgudmdwindd:m'mmcMm%
court. There was no proceedings pending before the Magistrate ar
nﬁumhmﬂmhnﬂmummemhymwg ¢
a paralle] proceeding with reference to a matter pending in court and unless such
parallel proceeding interfered with or, intended 10 interfere with the pending
court proceeding, there was no interference with administration of justice.

Secwrity and Finance (P) Lid. v, Danarraya Raghav Agge, (1969) 1 SCC 181, followed
Even if C or the witnesses named by him stated something false, the 9
appellant who recorded their statements in the course of preliminary inquiry
cannot be held liable or respomsible for such statements, unless there was
ial to show that the appellant was part of a conspiracy to creale false
There is nothing to show such conspiracy. The appellant submitted a
that C had used unwarreanted language in court and that he should
punished. Tt cannot, therefore, be said that the appellant recorded the ¢
of witnesses with an ulterior motive of helping C 1o create a false
(Para 16)
The Police Department bad issved a Circular dated 14-9-1999 (read with
Para 36 of the M.P. Police Regulations) which required that whenever zny
complaint was received against police, a report should be sent at the carliest after
holding necessary inqui tntnmchwmplaianha:lcmofﬂnIGPmdﬂ:SPr
also make it clear that the appellant was required to hold an inquiry in
connection with initiating a disciplinary action against C. The report submitted
by the appellant has to be treated as one made bona fide in pursuance of the
instructions of the official superiors directing him 10 hold & prelimunary inquiry.
It was not intended to scandalise the court. Nor was there any attempl by the
appellant 1o sit in judgment over the order-sheet of the Magistrate in his inquiry
reporL. (Para 18) g
The Supreme Court has repeated! cautioned that the power to punish for
mntemptismtimmdadmbeinvokaﬁmemiwd routinely or mechanically,
but with circumspection and restraint. Courts should not readily infer an
Mﬁmwscnndﬂisemmloweﬁnglhcmmuﬁtyufmunlwgm
inmuﬁunisc}miyﬁmbﬁshad.ﬂorshmlquexemisepowtmpunnhfu
mnmnptwhﬂemnqumﬁmufpmwiayisiwoivd (Para 20) p
Rizwan-ul-Hasan v, State of U.P, AIR 1953 SC 185 : 1953 SCR 581, relied on

T
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There is no material to show tha the llant acted with an i
m.mmﬁ&ummmuf%ammm
with the directions of the superior officers should not land the inquiry officer in a
confempt proceedings. Though common contempt proceedings were initiated
the and the appellant, the High Court dropped the proceedings
the IGP who directed the inquiry, bur chose to proceed against the
appellant who merely complied with the directions of the IG of Police.
Therefore, 1t is held that the appellant is not guilty of contempt of court.
(Paras 22 and 23)
c. Cﬂnﬁn& contempt : Scandalise h:r lower authority of court —
Scandalising court — Attributing improper motive to a J or
mﬁ:mahseufa]ndgewmmttomndalisingﬂ:t;?r:—

Contempt of Courts Act, 1971 — S, 2(c) (Para 15)
H-M/AS36463/SR
Advocates who appeared in this case
M.C. Dhingra, Gaurav Dhingra and Sanjay Singh, Advocates, for the Appellamt
Chronological list of cases cited on page(s)
1. (1969) 1 SCC 181, Security and Finance (P) Lid. v. Dattatraya Raghay
Agge 134d-«
2. AIR 1953 SC 185 : 1953 SCR 581, Rizwan-ul-Hasan v. State of U.P. 137b¢

The Judgment of the Court was delivered by

R.V. RAVEENDRAN, J.— The appellant was the Sub-Divisional Officer
(Police), Dabra, Gwalior District, during 1998-1999, He has filed this appeal
under Section 19 of the Contempt of Courts Act, 1971 (for short “the Act™),
being aggrieved by the order dated 2-3-2001 of the Madhya Pradesh High
Court in Contempt Petition (Criminal) No. 5 of 2000, punishing him with
simple imprisonment for seven days and fine of Rs 2000.

Factual background

2. Shri Pradeep Mittal, Judicial Magistrate, First Class, Dabra, sent a
report dated 1-11-1999 to the Inspector General of Police, Gwalior Circle,
alleging that one Chander Bhan Singh Raghuvaashi, Station Officer,
Picchhor came inside his court hall and threatened him by stating “you have
not done good by initiating contempt proceedings against me before the High
Court. T am back in Picchhor Police Station and [ will see you”; and “] have
set many Magistrates right and [ will see you also”. The learned Magistrate
complained that it was unbecoming of a police officer to threaten & judicial
officer in court and interrupt the court proceedings and the misbehaviour
warranted stern action. The learned Magistrate enclosed a copy of the order-
sheet dated 1-11-1999 (recording the incident) and statements of (wo
witnesses to the incident (Deposition Writer and Reader of the court).

3. Shri N.K. Tripathi, IG of Police, sent the complainl fo the
Superintendent of Police, Gwalior under cover of letter dated 10-11-1999
with & direction to take necessary action. The subject of the letter stated
“Regarding conducting an inquiry and taking disciplinary action against
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Raghuvanshi”. The Superintendent of Police (Shri Pra Runwaal) in
forwarded the IG's letter along with the Magismd:!:pmnmlnim)mdmirmn
enclosures, (o the appellant herein who was at that time the Sub-Divisional

Dﬂ:'iﬂ?‘ (Police), Dabra, under cover of letter dated 17-11-1999, with a

ii::rw;:m to personally look into the matter and send a detailed report (Vistrit
eep).

4. As per the said directions, the appellant conducted an inquiry. He
recorded the statements of Raghuvanshi and several witnesses cited by the
said Raghuvanshi, namely, M.P. Sharma (President, Bar Association, Dabra), b
Mahendra Kumar (a litigant), Bal Kishan and Jagdish (Police Constables),
Suresh Eumar (Asstt. Prosecution Officer), B.S. Thakur, Jaswant Singh
Parihaar and Mahesh Dubey (Advocates) who stated that they were present at
the time of the incident in court on 1-11-1999 ss also Rajendra Prasad
Sharma (Constable who had accompanied Raghuvanshi). All these witnesses
stated that there wes no unbecoming conduct or misbehaviour on the part of ¢
Raghuvanshi and that he had shown respect to the learned Magistrate. The
appellant submitted a report dated 27-11-1999, in regard to his inquiry, to the
Superintendent of Police, recording a finding that the documents and
statements disclosed that Raghuvanshi had used unwarranted language in
court which was improper and recommended punishment.

5. Long prior to the incident on 1-11-1999, the High Court had initiated ¢
contempt proceedings (Contempt Petition No. 2 of 1999) against
Raghuvanshi on an earlier reference by Shri Predeep Mittal, Judicial
Magistrate, First Class, Dabra, in regard to & false report submitted by
Raghuvanshi to his court in April 1998. The second reference made by the
learned Magistrate in regard to the incideot of 1-11-1999, was also placed
before the High Court, in the pending contempt proceedings. The High Court ©
took note of the second reference on 12-1-2000 and issued a show-cause
police to Raghuvanshi. In response to it, Raghuvanshi submitted his reply
stating that he had pot misbehaved with the Judge, [n support of his defence,
he produced the inquiry report dated 27-11-1999 submitted by the appellant
to the Superintendent of Police along with the statements of the witnesses
examined in the inguiry. The High Court disposed of the contempt !
proceedings against Raghuvanshi by orders dated 22-5-2000/29-5-2000
holding him guilty in respect of both incidents and imposed a punishment of
three months’ simple imprisonment. In regard to the second reference, the
High Court held that Raghuvanshi had not only misbehaved with the Judge
on 1-11-1999, but had also raised a false defence by alleging that the learned
Magistrate had acted with malice against him. In the course of the said order g
the High Court dealt with the report dated 27-11-1999 of the appellant
(which was produced by Raghuvanshi) thus:

“According to the respondent (Raghuvanshi), the Presiding Officer
on account of malice had initiated the contempt proceedings. A?cm:ﬁng
to him, he had gone to the court of Mr Mittal in connection with some
court work, Shri Mittal asked him as to why he did enter in the court
without being called whereupon he stated that he came there on account
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of some official work. In support of this submission he has relied upon
hnn_cme-G.ApumalnfﬁmmR—&umldshowthalhem“i;t
r?mmqumwuaﬁmhmcmafsmmm.&mﬂingm
Emn,uﬂ:ehnrofﬂ:enﬂagedmﬁngnumbuuflzwymwmprmcm
in the court. According to him, Shri M.P. Sharma, Virendra Thalkur, S.P.
Stnmn.‘ ).S. Parihar, Mahesh Dubey and mumber of litigants were
Mmﬂxmm.ﬂmdingmhlm.theﬁmidingﬂfﬁwsmwm
had sent a copy of the complaint to the Inspector General of Police, who
in his turn directed for departmental enquiry. In the said enquiry,
statements of number of witnesses were recorded. He has produced those
stalements al Annexure R-8 collectively. He has relied upon the
statements of as many as 12 persons which were recorded on
24-11-1999, 26-11-1999 and 27-11-1999. These 12 statements do not
contain the statements of the complainant Shri Mittal. Not even a single

document has been produced in the Court to show that the Inspector
General of Police ever authorised the SDO(P) to record the statements of

the witnesses. Nobody knows as to how said SDO(P) came to know

about the names of the witnesses. If these stalements were recorded in

the departmental enquiry then copy of the charge-sheet or such relevant

documents could be filed. If these statements were recorded in a

preliminary enquiry such an order could be produced in the Court to

show that these statements were recorded in the preliminary enquiry.”

6. While disposing of the contempt proceedings against Raghuvanshi, the
High Court in its order dated 22-5-2000/29-5-2000, directed notices to be
issued to the Inspector General of Police, Gwalior and the appellant, to show
cause why they should not be punished for contempt of court, for having
enquired into the conduct of a Judge, without the permission of the High
Court

7. In compliance with the said direction, contempt proceedings were
initiated against the appellant and Shri N.K. Tnpathi (IG, Police), in
Contempt Petition No. 5 of 2000 and show-cause notices dated 3-7-2000
were issued to them. Shri N.K. Tripathi, IG of Police, filed a statement
submitting that on receiving the complaint dated 1-11-1999 from the learned
Magistrate against Raghuvanshi, he merely wrote to the SP, Gwalior to
enquire into the matter and take disciplinary action against Raghuvanshi; that
there was no intention to hold any inquiry into the conduct of the Judge; and
that after the inquiry against Raghuvanshi, and the report submitted by the
appellant, a pemalty of RsS00 was imposed on Raghuvanshi for
misbehaviour. He asserted that he did not create any false or forged document
as alleged in the show-cause notice dated 3-7-2000. He also submitted an
mﬁﬁmﬂapohgy.mmghmnmadme_saidcxplmnpnof%n
N.K.Tﬁpa!hLIGoIPdimmddmpwdthep:mdmgﬁasﬂnﬂhmbﬂh:
following order dated 3-11-2000:

“As regards notice toN.RTripathwchEV?pﬂubdﬂmmi

From his reply, he has not directed any enquiry aga_lnstﬂ?e?onduci‘ufﬂ'm

Judge. N.K. Tripathi has only directed 1o take action within a period of

o
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15 days and intimate the action to the court, He has not directed an
enquiry. Therefore, no prima facie case is made out against N.K. Tripathi
and notice to N.K. Tripathi is discharged”

8. The appellant also filed a reply similar to the reply filed IG of
Police, with an unconditional apology. The High Counrc? d{d not, hh):;wwer
accept the appellant’s explanation and apology. It framed the following
charges against the appellant on 10-11-2000, which according to the High
Court amounted to contempt of court:

(7) That he inquired into the conduct of a Judge and submitted the b
report scandalising the court in order to protect the ermring official
(Raghuvanshi) who misbehaved in the court.

(if) That with an intention to lower the dignity of the court, he sat (in
appeal) over the order-sheet dated 1-11-1999 of the Judicial Magistrate
and recorded a separate finding.

(iiif) That with an intention to scandalise the court and to lower the ©
dignity of the court, he recorded statements against the judicial officer
without any authority of law with an oblique motive,

9. The appellant filed replies/explanations dated 28-7-2000, 10-11-2000
and 30-11-2000 to the show-cause notice and the charges, which are
summarised below:

(@) The learned Magistrate had lodged a2 complaint dated 1-11-1999
against Raghuvanshi with the IG of Police, who forwarded it to the
Superintendent of Police for inquiry and necessary disciplinary action
who, in turn, sent it to him with a direction to hold an inquiry and submit
a detailed report. Accordingly, he enquired into the conduct of

i and found him guilty of misbehaving in court and g

recommended his punishment. Holding an inquiry and submitting a

report as directed by his superior officers does not amount to contempt.

He did not hold any inquiry in regard to the conduct of the judicial

officer. '

(b) As the inquiry was against Raghuvanshi, he was bound to give
due opportunity to Raghuvanshi before deciding upon departmental f
action. The statements of several witnesses were recorded as per the

of Raghuvanshi. When he recorded the statements of various
pusnmandwhﬂﬁnedhismpmdmedﬂ-ll-lwg,mumcrp-mdings
were pending against Raghuvanshi in regard to the incident dated

1-11-1999. Therefore, there was no question of taking any permission

from court, for holding the inquiry. N— g

¢) He did not create any false or forged document. He actes
ﬁﬂ:.(greimermeact of holding an inquiry nor the act of recording the
statements of witnesses was with the int:ntmn'uf scandalising or
lowering the authority of any court or interfering with the due course of
any judicial proceeding or interfering or obstructing the administration of
justice,
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10. The High Court by the impugned order dated 2-3-2001 rejected the
explanation and held that all three charges were proved and imposed the
punishment of seven days’ simple imprisonment and fine of Rs 2000, The
said order is under challenge in this appeal,

Whether the appellant is guilty of contempt?

11. The question whether Raghuvanshi committed contempt of court on
1-11-1999 was decided by the High Court by its order dated 22-5-2000/29-5-
2000 in Contempt Petition No. 2 of 1999, We are not concerned with the acts
of Raghuvanshi or the decision against him. The question before us is
whether the appellant committed contempt by his following acts: (a) holding
an inquiry in regard to the incident dated 1-11-1999 and recording the
statements of several witnesses (who stated that they were present at the time
of the incident) in the course of such inquiry, without the permission of the
High Court; and (b) recording the statements made by the witnesses that
Raghuvanshi had not misbehaved with the learned Magistrate, thereby
contradicting the record made by the learned Magistrate as to what transpired
(in the order-sheet dated 1-11-1999 of a suit which he was hearing).

12, The High Court has held that holding an inquiry in respect of the
conduct of Raghuvanshi on 1-11-1999 amounted to holding an inquiry into
the conduct of the learned Magistrate and that was not permissible without
the permission of the High Court. The High Court has also held that
recording the evidence of several witnesses by the appellant, to the effect that
Raghuvanshi did not misbehave with the Judge (which contradicted the
learned Magistrate who had reported that Raghuvanshi had misbehaved with
him), was with the ulterior intention of helping Raghuvanshi lo create a
defence of malice on the part of the Magistrate. The High Court concluded
that these acts amounted to scandalising the court and interfering with the
administration of justice.

13. When Raghuvanshi misbehaved in court, it was open to the learned
Magistrate to initiate action for prosecuting Raghuvanshi under Section 228
TPC, or punish him under Section 345 CrPC read with Section 228 IPC, If the
learned Magistrate was of the view that the contempt committed did not fall
under Section 228 IPC, then he could have made a reference to the High
Court for taking action under Section 10 of the Act. The learned Magistrate
did not take any action under Section 228 [PC nor under Section 345 CrPC
read with Section 228 IPC. Even before making a reference to the High Count
for initiating action for contempt, the learned Magistrate sent a complaint o
the Inspector General of Police on 1-11-1999 itself, requiring action against
Raghuvanshi. The action that was required was obviously departmental
disciplinary action. The Inspector General of Police, acting on the said
request, directed the Superintendent of Police to hold an inquiry and take
disciplinary action against Raghuvanshi. The Superintcnde of Police, in
turn, forwarded the complaint dated 1-11-1999 of the Magistrate and the
directive of the 1G of Police dated 10-11-1999 to the appellant, with an
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im-udontolmtinwttmmncrandsendadcmiledmpmt. It is only in
pursuance of such directive from his superiors, the appellant held a
pr:iuﬁmyinquh-yinmspemnfﬂwcmch.tctnfhghumhLTh:lnquj:y
mmﬁinmgudtodmmnductofiheludge.hstheinquh-ymagﬁnst
Raghuvanshi, the appellant had to give an opportunity to him, to make his
stntmm_Hc&isohadtorde&esmmtsefp:rmmwmm
R@uwdimmdmmruthaﬁmofﬂximidmﬁ:imﬁryhy
ﬂ:e:ppdhnlwasa;xdmhmd:cﬁkipﬁmyacﬁonagnhmknghumhi[n
fad.aﬁulh:rmﬂingofﬂumcmnﬂsofmwﬂmsm,melppeﬂm
submitted a report holding Raghuvanshi guilty of having used unwarranted
language in court and recommending punishment. It cannot, therefore, be
sid.lhﬁmmdingtbcmtm:mofknghumshi.mdswmlomerp:m
mﬂ:emmmnfkaghuvmhLinﬂ:emmofthcprcﬁmhnryiﬁquiry.
amounts to holding an inquiry in regard to the conduct of a Judge.
ltwmmesgx[hmheldlbcpmﬁmimryinqmry,m:umem
gs had been initiated by the High Court, in regard to the incident of
1-11-1999. There was also no other proceedings pending before the learned
Magistrate or any other court in regard to the incident dated 1-11-1999.
Therefore, the question of seeking or obtaining the permission of the High
Court or other court, for holding such inquiry, did not arise. Unless the
inquiry by the appellant was 2 parallel proceeding with reference 1o a matter
pending in court and unless such parallel proceeding interfered with or,
intended to interfere with the pending court proceeding, there is no
interference with administration of justice. We may in this context refer to the
decision of this Court in Security and Finance (P) Lid. v. Dartatraya Raghav
Agge'. This Court held that an authority holding an inquiry in good faith in
exercise of the powers vested in it by a statute is not guilty of contempt of
court, merely because a parallel enquiry is imminent or pending before a
court. This Court pointed out that to constitute the offence of contempt of
m.ﬂxummbeinvolmdsum:acxulculﬂedmbﬁngnmmnrﬂudg
of the court into contempt or to lower his authority or something calculated
o obstruct or interfere with the due course of justice on the lawful process of
the court. Applying the said principle, the act of the appellant holding the
preliminary inquiry, cannot be considered to be contempt of court.

IS. Let us next examine whether recording the statements of some
persons amounted to scandalising the court, if those statements were contrary
to the report of the incident contained in the order-sheet dated 1-11-1099.
Altributing improper motive to a Judge or scurrilous abuse of a Judge will
amount (o scandalising the court. Raghuvanshi was found to be guilty of such
conduct and he was punished. The appellant neither attributed any |
motive 1o the Judge, nor abused the Judge. The High Court concluded that
the inquiry and report by the appellant was intended to help Raghuvanshi,
because the appellant recorded the statemenls of only persons who
contradicted the report of the learned Magistrate, but did not examine the

1 (1965) 1 5CC 181 : AIR 1970 SC 720
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learned Magistrate or his Deposition Writer or Reader of the court, The
uppdhmhxgtmafeaﬁblenndrmomblctxplmaﬁonfurmmﬂing
thcmmofﬂ:elmmduagim.mhisCouﬂRndcuuchpmiﬁm
Wrﬂa.Helnsﬁmedﬂnthcmoﬂyhoﬁingnmliuﬁnwinqnﬁryas
dhechdbyhisofﬁﬁalmpuim:mmtsmrmtmfmehq:miﬁoanw
and Reader of the court as also the order-sheet wherein the learned
Magistrate had recorded what on 1-11-1999, were already
available on record and therefore, he did not record their statements again, in
the inquiry. In fact, the very first para of the inquiry report dated 27-11-1999
states that he had perused the letter dated 1-11-1999 of Shri Pradeep Mittal,
IMFC, Dabra, the order-sheet and the statements of Deposition Writer and
Reader recorded by the Magistrate,

lﬁ.TthEghCmmbasmfmdfauhwimdmnppelhmfarwding
hmdﬁmﬂﬁﬂhmmmmw&smﬂeﬂwﬂm
learned Magistrale in the order-sheet, and has concluded that this must have
bﬂcndumlohclpkaghuwndﬁmuulcndefminﬂnwnmmpt
prmdings.EmifRaghumshiorm:u&mmtyhhnsmed
something false, the appellant who recorded their statements in the course of
preliminary inquiry cannot be held lizble or responsible for such statements,
unless there is material to show that the appellant was part of a conspiracy to
m&h:widemc.ﬂmismtﬁngwm:uchm,hh
nobody's case that he wrongly recorded the statements of the witnesses to
benefit Raghuvanshi. The inquiry by the appellant was in pursuance of the
mmplaiulbyﬂtlmmedhhgimtedemmdingacﬁﬂnagninﬂRaghuﬁmhi
undﬂ:ctﬁmcﬁmofthclnspecrorﬂemmofmﬁcemhddaninqtﬁryin
connection with disciplinary action against Raghuvanshi. The appellant
submitted 2 report holding that Raghuvanshi had used unwarranted language
in court and that he should be punished. It cannot, therefore, be said that the
appellant recorded the stalements of witnesses with an ulterior motive of
helping Raghuvanshi to create a false defence.

17. The High Court’s conclusion that the appellant prepared the report to
support the defence of Raghuvanshi by recording the statements of some
witnesses against the learned Magistrate is in fact based on an assumption
that the orders dated 22-5-2000/29-5-2000 in Contempt Petition No. 2 of
1999, while directing initiation of contempt action, had recorded such a
finding. This is evident from the following observation of the High Court in
the impugned judgment:

“In Contempt Petition No. 2 of 1999, allegations levied against
Chander Bhan Singh Raghuvanshi were found proved and it was also
recorded that the then Sub-Divisional Officer (Police), Dabra, without
any authority of law has recorded the statements of persons in a manner
to give handle to said Chander Bhan Singh Raghuvanshi, to make
allegation of malice against the Presiding Officer,”

But we find that the orders dated 22-5-2000/29-5-2000 do not contain a
finding that the appellant had “without any authority of law recorded the
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statements of persons in a manner to give handle to Raghuvanshi to make
““m°fﬂmﬁwasﬂimtﬂrﬁtﬁding0fﬁmﬂm1;§g£memm
22-5-2000/29-5-2000 stated was that no document had been m’;ﬁd o
show that IG of Police had authorised the SDO(P) to record the statements,
and if the statements had been recorded in pursuance of any order, such order
that the statements were recorded in the preliminary enquiry. In fact no
finding could have been recorded in the order dated 22-5-2000/29-5-2000
against the appellant, as he was not a party to that proceeding. The
Wmmmwmzz—s—m&maﬂwmmmm
context of initiating suo motu contempt proceedings against the and
mchdPuﬁmlheameﬂutmmﬁﬂadmghuwmm%u
initiation of contempt proceedings. The appellant in fact produced documents
to show that the statements of witnesses were recorded, in a preliminary
inquiry directed by the IG of Police, on the complaint of the Magistrate, The
explanation that he held the inquiry and recorded the statements on
directions of the IG of Police conveyed by the Superintendent of Police and
that the statements of witnesses were recorded at the instance of and on the
request of Raghuvanshi has been completely ignored or overlooked by the
High Court.

18. The Police Department had issued a Circular dated 14-9-1999 (read
with Para 36 of the M.P. Police Regulations) which required that whenever
any complaint was received against police, a report should be sent at the
earliest after holding necessary inquiry into such complaints. The letters of
the IG of Police and the Superintendent of Police also make it clear that the
appellant was required to hold an inquiry in connection with initiating a
disciplinary action against Raghuvanshi. It is no doubt true that the complaint
dated 1-11-1999 of the Magistrate and the directive of IG dated 10-11-1999
required “action”, and did not specifically direct an “inquiry”. But the
“subject” portion of IG's letter dated 10-11-1999 specifically states
“regarding conducting inquiry and taking disciplinary action against
Sub-Inspector C.B.S. Raghuvanshi”. Therefore, the report submitted by the

has to be treated as one made bona fide in pursuance of the
instructions of the official superiors directing him to hold a preliminary
inquiry. It was not intended lo scandalise the court. Nor was there any
attempt by the appellant to sit (in judgment) over the order-sheet dated
1-11-1999 of the learned Magistrate in his inquiry report dated 27-11-1999.

19. It is also necessary to notice that the High Court proceeded on an
erronecus impression that the contempt proceedings against Raghuvanshi in
regard to the incident of 1-11-1999 were pending when the appellant held the
inquiry in November 1999 and submitted his report dated 27-11-1999, and
therefore such inquiry by the appellant must have been with the intention of
helping Raghuvanshi to prepare a defence in the contempl proceedings,

Petition No. 2 of 1999 which was pending in November 1999 did
not relate to the incident of 1-11-1999 at all, but related to a false report given
by vanshi in April 1998, which had nothing 0 do with the incident on
1-11-1999, In the said contempt proceedings relating to the false report given
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in 1998, the High Court took cognizance of the second reference made by the
a Magistrate in regard to the incident of 1-11-1999, only on 12-13)00.
Therefore, the High Court's assumption that the entire inquiry by the
appellant was with a view to help Raghuvanshi in regard to the contempt
proceeding pending in regard (o the said incident on 1-11-1999 is cbviously

20. This Court has repeatedly cautioned that the power to punish for

b comempt is not intended to be invoked or exercised routinely or
mechanically, but with circumspection and restraint. Courts should not
readily infer an intention to scandalise courts or lowering the authority of
court unless such intention is clearly established. Nor should they exercise
power to punish for contempt where mere question of propriety is involved.
In Rizwan-ul-Hasan v, State of U.P? this Court reiterated the well-settled

¢  principle that jurisdiction in contempt is not to be invoked unless there is real
prejudice which can be regarded as a substantial interference with the due
course of justice, Of late, a perception that is slowly gaining ground among
public is that sometimes, some Judges are showing over sensitiveness with a
tendency to treat even technical violations or unintended acts as contempt. It
is possible that it is done to uphold the majesty of courts, and to command

g respect. But Judges, like everyone else, will have to eam respect, They
cannot demand respect by demonstration of “power”,

21. Nearly two centuries ago, Justice John Marshall, the Chief Justice of
American Supreme Court warned that the power of judiciary lies, not in
deciding cases, nor in imposing sentences, nor in punishing for contempt, but
in the trust, confidence and faith of the common man, The purpose of the

@ power to punish for criminal contempt is to ensure that the faith and
confidence of the public in administration of justice is not eroded. Such
power, vested in the High Courts, carries with it great responsibility. Care
should be taken to ensure that there is no room for complaints of ostentatious
¢xercise of power. Three acts, which are often cited as examples of exercise
of such power are: (i) punishing persons for unintended acts or technical

¢ Vviolations, by treating them as contempt of court; (i7) frequent summoning of

t officers to court (to sermonise or to mke them to task for
perceived violations); and (ifi) making avoidable adverse comments and
observations against persons who are not parties. It should be remembered
that exercise of such power results in eroding the confidence of the public,
rather than creating trust and faith in the judiciary. Be that as it may.

g 22°. There is no material o show that the appellant acted with any
ulterior motive. But for the complaint and request by the learned Magistrate
that action should be teken against Raghuvanshi and the directions issued by
the IG and Superintendent of Police to hold an inquiry, the appellant would
not have held the inquiry. Any such preliminary inquiry warrants recording of
statements. Any bona fide act in the course of discharge of duties and

2 AIR 1953 SC 185 ; 1953 SCR 581
 Ed.- Para 22 corrected vide Official Commigendum No. F3/E4.B /5672007 dated 25-7-2007.
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138 SUPREME COURT CASES (2007) 14 8CC
complying with the directions of the superior officers, should not land the
inquiry officer In a contempt proceedings. Though, common contempt
nmcﬁngswmmhﬂedagﬂmtthclﬁof%imandﬂrmpeﬂm!,du 8
%ﬁngu‘uncknppedunpmcwdingsagaimtmeIGoanﬁcewhotﬁmcted
thltqnny:hH_dxnetopmcuediglimﬂheappeﬂamwhnmmlyCﬂmﬂiad
Wwith the directions of the IG of Police. It even ignored the declaration of
bounﬁchsmdunmndiﬁonaiapology.'ﬂbﬁndingofguﬂlistmlly
unwarranted.

23. We, therefore, hold that the appellant is not guilty of contempt of ©
mCﬂmnqumly.weallawlhinppﬁlandmnsidemcuderoﬂhﬁlﬁgh
Court dated 2-3-2001 in Contempt Petition No. 5 of 2000 and acquit and
exonerate the appellant of all charges.

—_—

(2007) 14 Supreme Court Cases 138 c
(BEFORE S.B. SINHA ANDH.S. BEDL, 1J.)
ABDUL RAHEEM - Appellant;
Versus
KARNATAKA ELECTRICITY BOARD
AND OTHERS .. Respondems. d

Civil Appeal No. 5320 of 20071, decided on November 20, 2007
A. Civil Procedure Code, 1908 — §. 100 — Second appeal — High
Court’s interference in second appeal with findings of fact recorded by first

a court — Propriety — Remand when warranted — Question

in suit for performance of contract whether plaintiff was
ready and willing to perform his part of the contract — Trial court e
in the aflirmative but first ap court holding otherwi In

question as to whether the plaintiff was ready and willing to

of contract — Jurisdiction of the court in respect of — Held, High
o hhﬁiﬁmhmﬁs.lmﬂm%ﬁmm limmd:f

Respondent 1-plaintiff already parted nmmnﬂalpnrﬂm
the consideration amount as also upon havi Eiida[mgesummm:da

i sh e given to High Court to

formulate substantial question of law — Matter therefore remitted —
Specific Relief Act, 1963 — S, 16

B. Civil Procedure Code, 1908 — S. 100 — “Substantial question of
law” — Situsations in which it could be said to arise — Question as to
whether the plaintiff was ready and willing to perform its part of contract
itself may not give rise to a substantial question of law — Substantial .
question of law should admittedly be formulated relying on or on the basis
findings of fact arrived at by the trial court and the appellate court
Though, a substantial question of law ordinarily would not arise from the
mw\'dﬂb the trial court and the first appellate court,

i jon of irrelevant and non-consideration of relevant facts
would give rise to a substantial question of law — Reversal of a finding of

mdﬁghthmmmd&emdqmu[h;gm

| 8 &

t Arising out of SLP (C) No. 24595 of 2005. From the Judgment/Final Order dated 15-9-2005
the High Count of Kamataka at Bangalore in RSA No. 238 of 2000 .
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in that behalf has been enumerated in sub-section (2) of Section 5. Since the
appellant-School is not an educational institution established under the Act
as it was established in 1929, it does not require recognition under the Act.
But 1t is an educational agency defined under Section 3(b) of the Act and,
therefore, it is @ deemed school established under the Act by operation of
Section 3(b). Accordingly the appellant-School has been receiving grants-in-
aid under the Act. Under Article 29(2) of the Constitution
“No citizen shall be denied admussion into any educational

nstitution maintained by the State or receiving aid out of State funds on

grounds only of religion, race, caste, language or any of them.”
Thereby the educational institution receiving aid is an instrumentality or
education agency of the State imparting education on behalf of the State
which is a fundamental right of the citizens. It is not in dispute that the entire
expenditure for the acquisition is being met from the public funds, as
accepted by the High Court. Under those circumstances, it is clearly a case
of public purpose. It could be seen that when the order of eviction was
sought to be enforced, this Court while upholding the decree of eviction had
imposed a condition that the undentaking shall not be enforced when the land
is sought to be acquired. This Court had recognised the need for the
continuance of the educational institution in the said place and that the State
had taken action to acquire the land at the expense of the State to provide the
education to the middle school-going children. Under those circumstances,
the High Court was wholly wrong in its conclusion that public purpose is not
served in acquiring the land but benefits the private individuals.

3. The appeal is accordingly allowed but in the circumstances without
costs. The writ petition stands dismissed.

(1996) 6 Supreme Court Cases 466

(BEFORE KULDIP SINGH AND FAIZAN UDDIN, J1.)

IN RE : HARDJAI SINGH AND ANOTHER
IN RE : VDAY KUMAR

Contempt Petitions Nos. 206-207 of 1996 in Writ Petition (C) No. 26 of
19957, decided on September 17, 1996

A. Constitution of India — Art 129 — Contempt of Supreme Court by the
Press — Publishing false news having serious repercussions without taking care
to ascertain its correctness cannol be said to have been done in good faith —
Absence of intenfion or knowledge about correctness of the news published
cannol be a valid defence lor the publisher, editor and reporter — They must be
extra careful — News item published in a newspaper (Tribune and Punjab
Kesari) scandalising 2 Judge of Supreme Court (grant of petrol pump outlets by
the Minister concerned out of his discretionary quota in favour of sons of a
Supreme Court Judge) — Editor and publisher of the newspaper stating that
the news was published on the basis of information and material supplied by a

t Under Amcle 32 of the Consutution of India
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semior journalist/reporter — Journalist/reporter stating that the information
was obtained from a highly reliable source who used to give many such
informations earlier also, and as such the information was believed to be true —
However, on verification after the publication the news found to be incorrect —
Accordingly, an apology already published in the newspaper — Unconditional
apology also tendered and sincere remorse shown by the editor, publisher and
reporter before Supreme Court — Held, they are guilty of contempt of the court
— Bat in the circumstances their apology acceptable and no punishment need
be imposed — Contempt of Courts Act, 1971, Ss. 2(c) & 12

B. Conmstitation of India — Art. 129 — Contempt of Supreme Court —
Unconditional apology tendered by contemner — When can be accepted —
Contempt of Courts Act, 1971, S. 12

C. Coastitation of India — Art. 19(1)a) & (2) — Freedom of the Press —
Not absolute and unfettered — Subject to reasonable restrictions — Journalists
must be conscientious in disseminating information which must be
dispassionate, objective and impartial — Journalists and publishers have
greater responsibility towards the society to safeguard public order, decency
and morality — Mischievously false, baseless or distorted publication of news
not protected — Journalists — Role of
Held

In the present case neither the primter nor the publisher nor the editor or reporter
took the mecessary care in evaluating the correctness and credibility of the
mformanon published by them as the news items in the newspapers in respect of an
allegation of a very senous nature having greal repercussions causing an
embarrassment o the Supteme Court. An cditor is a person who controls the
selection of the mattes which is to be published m a particular issuc of the
newspaper. The editor and publisher are hiable for illegal and false matter which is
published in thewr newspaper. Such an uresponsible conduct and attnude on the part
of the editor, publisher and 1he reporter cannot be said 1o be done m good faith, but
distinctly opposed to the high professional standards as even a slightest enquiry or a
sumple venfication of the alleged stalement aboul grant of petrol outlels to the two
sons of a Semor Judge of the Supreme Court, out of discretionary quota, which is
found to be patently false would have revealed the truth. But it appears that even the
ardinary care was not resarted 10 by the coniemners in publishing such a false news
1iem. This cannot be regarded as a public service, but a disservice to the public by
misguiding them with a false ncws. Obviously, this cannol be regarded as something
done in good faith. At common law, absence of intention or knowledge about the
comrectness of the conlents of the maner published (for example as in the present
case, on the basis of information received from the journalist/reporter) will be of no
aval for the ediors and publishers for contempt of court but fur determining the
quantum of punishment which may be awarded. Thus they cannot escape the
responsibility for being careless in publishing the news without caring to venfy its
correctness. However, since they have not only expressed repentance on the incident
but have expressed their sincere written unconditional apology, the same is accepted
with the warning that they should be careful in future, (Paras 11 and 12)

The reporter also acted i1n gross carclessness. Being a very experienced
journalist of long standing it was his duty while publishing the news item relating o
the members of the Apex Court, to have taken extra care 10 verify the correciness
and 1f he had dome so the publicauon would have been avoided which not only
caused greal embarrassment (o the Supreme Court but conveyed 2 wrong message 10
the public at large jeopardizimg the faith of the illiterate masses in our judiciary. The
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reporier has no doubt committed a serious mistake but he has realised his mistake
and expressed sincere repentance and has teadered unconditional apology for the
same. He present in the Court and virtually looked to be gloomy and felt

cpentant of what he had done. This sufferance itself is sufficient punishment for 2
g&bqammﬂhaﬂulgdmmmmfm&mﬁunmm
view of the mattcr, we accept his apology also. (Para 12)

ﬂtScFmCmmunuzhmﬁveinmmlmngmmnwﬂ

ais and has always shown magnanimity in accepting the apology on being
mmmmmminmwummmﬁmmm«wim:
any imtcation of disrespect towards the courts or towards any member of the b
judiciary. The Supreme Court has always cntertained fair criticism of the judgments
and orge or about the person of a Judge. Fair cnuicism within the parameters of law
is &l welcome m a democratic system. (Para 12)
Py, free and healthy press is indispensable to the functioning of a true democracy.
adupwmwbw.dmrhmwhcummdmﬂhgmwﬁmpﬁmafm:
people in all spheres and affairs of thewr community as well as the State. It is their
nght o be kept informed about current political, social, economic and cultural life as c
well as the burning topics and important 1ssues of the day n order 10 cable them to

|

:

that they may form their own opinion and offer their own comments and v 5
on such matters and issues and select their further course of action. The primary
hmmmhefndm:mummmndmawmm a

life. It has an educative and mobilising role to play. It plays an important role in
moulding public opinion and can be an instrument of social change. The press
should have the right (o present anything which it thinks fit for publication. (Para 9)
Indian Express Newspapers v. Union of India, (1985) | SCC 641, Express Newspapers
P Lid v. Union of India, (1986) | SCC 133 : AIR 1986 SC 872, referred to
However, freedom of press 1s not absolute, unlimited and unfentered at all times €
and in all circumstances as giving an unrestricied freedom of speech and expression
would amount to an uncontrolled licence. If it were wholly free even from
reasonable restraints it would lead 1o disorder and anarchy, The freedom is not 1o be
misunderstood as 10 be a press free (o disregand its duty to be responsible. In fact, the
element of responsibility must be present in the conscience of the journalists. In an
organised society the rights of the press have to be recognised with its duties and
responsibilities towards the society. Public order, decency, morality and such other [
things must be safeguarded. The protective cover of press freedom must not be
thrown open for wrong downgs. If a ncwspaper publishes what 15 improper,
mischievously false or illegal and abuses its liberty it must be punished by court of
law. The editor of & newspaper or a journal has a greater responsibility to guard
against untruthful news and publications for the simple reason that his utterances
have a far greater circulanon and rmpact than the utterances of an individual and by
reason of their appearing in print they are likely to be believed by the ignorant. That ¢
being so, certamn restrictions are essential even for preservation of the freedom of the
press itself. It 1 the duty of a true and responsible journalist to strive to inform the
people with accurate and impartial presentation of news and their views after
dispasstonate evaluvation of the facts and information received by them and 1o he
published as a news item. The presentation of the news should be truthful, objective
and comprehensive without any false and distorted expression. (Para 10)

R-M/16734/C
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Advocates who appeared in this case
Petics s ;
K.TS. Tulsi, Additional Solictor General, Ram Jethmalani and Ashwini Kumar,
Semor Advocates (Prashant Bhushan, PH. Parekh, Arvind Sharma, Sameer Parekh,
Ms Bina Madhavan and K.5. Chavhan, Advocates, with them) for the appearing
parties.

Chronological kst of cases cited on page(s)
1. (1986) | SCC 133 : AIR 1986 SC 872, Express Newspapers P. Lud. v.

Unton of India 472

1 (1983) | 3CC 64]. Indian Express Newspapers v. Union of India 472

The Judgment of the Court was delivered by

FAIZAN UDDIN, J.— When this Court was seized of writ petition filed by
the “Common Cause, A Registered Society” with regard to the alleged
misuse and arbitrary exercise of discretionary power by the Petroleum and
Natural Gas Ministry in relation to the allotment of retail outlets for
petroleum products and LPG dealership, from discretionary quola, a news
item in box with a caption “Pumps for all" was published in the daily
newspaper The Sunday Tribune dated 10-3-1996 which is reproduced
hereunder-

“PuMPS FORALL

Believe it or not, Petroleum Minister Satish Sharma has made 17
aliotments of petrol pumps and gas agencies to relatives of Prime
Minister Narasimha Rao out of his discretionary quota. Allotments in
this category can only be made to members of the weaker sections of
society and war widows. Yet five of the Prime Minister's grandchildren
have been favoured as have been five of his nephews from the family of
V. Rajeshwar Rao, MP. Besides, three wards of his brother Manohar
Rao, two relatives of P Venkata Rao and the son of A.VR
Krishnamurthy whose family lives with the Prime Minister have been
allocated petrol pumps and gas agencies. Similarly, Rao's daughter, Vani
Devi, who is the official hostess has a petrol pump allotted in the name
of her daughter, Jyotirmai. She was also favoured by the Airport
Authority of India which released a prime piece of land located in
Begumpet area to her for just Rs 3 lakhs. The market value is stated to
be over Rs | crore. It has been registered in the name of Shr Sai Balaji
Agency. However, the Prime Minister's kin are not the only ones who
have benefited from these allotments. Two children of Lok Sabha
Speaker Shivraj Patil have also been favoured as have the two sons of a
Senior Judge of the Supreme Courl. Interestingly, the Supreme Court
had recently asked the Government to supply a list of all discretionary
allotments made by the Ministry. However, the Minister has so far
managed to withhold this crucial document. But it has hardly helped as
the list has been leaked by Sharma’s own men.”

2. A similar news item was also published in the Hindi newspaper
Punjab Kesari dated 10-3-1996, the English translation of which is as
follows:
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“17 POOR MEMBERS OF THE FAMILY OF THE PRIME MINISTER
Out of the short cut ways of becoming rich, one way is to obtain
petrol pump Or gas agency. But the power to allot the same lies with the

Petroleum Minister. He has the discretionary powers to allot petrol

pumps or gas agencies in charity. This power of doing such charities has

been entrusted in some special cases which include the people belonging
to the poor, backward classes and the wives of those who were killed in
the war. But all those persons to whom these agencies have been allotted
by the Petroleum Mimster Capt. Satish Sharma turned out to be a scam
in itself. The matter was referred to the Supreme Court in which the

Govemnment was directed to submit a list. The Perroleum Minister

suppressed the list. The list was demanded in Parliament. But the list

was nol presented, Now the list has been leaked out from the Petroleum

Ministry. Believe it, there are 17 relatives of the Prime Minister

Narasimha Rao in that list. Five persoms are his grandsons and

granddaughters. Five others are the members of the family of V.

Rajeshwar Rao. He is a Member of Parliament and the relative of the

Prime Minister. Manohar Rao is the brother of Narasimha Rao. These

agencies were also allotted to his three children. There is one more

relative — P. Venkata Rao. Two allottees have been found in his family,

One is AVR. Krishnamurthy who resides in the residence of the Pnime

Minister. He has also been allotted the agency at the Bolarum Road at

Sikandrabad. But the most interesting story 1s of Jyotirmai. Narasimha

Rao is her real maternal grandfather.

The authorised hostess of the Prime Minister’s residence is Vani

Devi who is the daughter of the Prime Minister and mother of Jyotirmai.

Their agency is situated at Begumpet under the name and style ‘Sni Sai

Balaji Agency’. The land of 2000 sq. m. of the Indian Aviation Authority

was given to Sr Sai Balaj Agency merely for rupees three lakhs.

Presently, the cost of this land is more than one crore. The Petroleum

Minister also allotted the agencies to the two children of Shivraj Patil,

Speaker of the Lok Sabha. You should not be astonished if you find the

names of two sons of Mr Ahmadi, Chief Justice of India in the list of the

discretionary guota. Otherwise the names of such poor and backward
persons are also available in this list.”

3. Since the aforesaid news items contained an allegation that two sons
of a Semior Judge of the Supreme Court and two sons of the Chief Justice of
India were also favoured with the allotments of petrol outlets from the
discretionary quota of the Ministry and, therefore, by our order dated 13-3-
1996, we issued a notice to the Secretary, Ministry of Petroleum and Natural
Gas 1o file an affidavit offering his comments and response to the facts
stated in the aforesaid two news items. Pursuant to the said notice, Shri Vijay
L. Kelkar, Secretary in the Ministry of Petroleum and Natural Gas,
Government of India, filed his affidavit dated 20-3-1996 stating that since
the allegation regarding allotment under the discretionary quota in favour of
two sons of a Senior Judge of the Supreme Court are vague and in the
absence of specific names, it is difficult to deal with the same. Thereafter

ks mﬁrqﬂﬂammmmm,m
Tﬂlﬂpﬂﬂf' TruePrint™ source ;| Supreme Court Cases 6 [
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when the matter again came up before this Court on 21-3-1996 Shri Aliaf
Ahmed, leamed Additional Solicitor General stated that he would look into
the records and file further affidavit of a responsible officer giving response
to the other allegations regarding relations of VIPs. We, therefore, granted
time for the purpose and at the same time directed the relevant files to be
produced in Court. It was thereafter that Shri Devi Dayal, Joint Secretary in
the Ministry of Petroleum and Natural Gas, Government of India, filed his
affidavit dated 26-3-1996. [n para S of his affidavit, he made a categorical
statement that there is no allotment in favour of son/sons of any Supreme
Court Judge. After verification of records and affidavits referred to above,
we found that the news items referred to above were patently false and,
thercfore, by our order dated 27-3-1996, we initiated contempt proceedings
agamst the editors and publishers of the dailies The Sunday Tribune,
Chandigarh and the Punjab Kesari, Jalandhar and issued notices to them to
show cause why they may not be pumished for the contempt of this Court.

4. In response to the contempt notice, Shri Hari Jaisingh, the Editor of
The Sunday Tribune filed an affidavit dated 24-6-1996 admitting that the
news item published in The Sunday Tribune dated 10-3-1996 with regard 1o
the allotment of petrol outlets to the sons of a Senior Judge of the Supreme
Court was not correct and, therefore, tendered unqualified apology and has
prayed for mercy and pardon. He has stated that it was an iadverient
publication made bona fide on the faith that the item supplied by an
experienced journalist, Shri Dina Nath Misra, who is generally reliable
would not be factually incorrect. It has been stated that Dina Nath Misra is a
journalist of standing for over 30 years and there have been no complaints
about the cormectness of the material contributed by him and believing the
said item of news to be comrect it was published without any further scrutiny
in good faith. He has submitted that he has the highest respect for the
judiciary in general and for this Court in particular and has tendered his
unqualified apology with a feeling of remorse. He has submitted that since it
was noticed that the news item was not correct, an apology was already
published by him in The Tribune dated 12-5-1996 and necessary instructions
to all members of the editorial staff were issued to be careful in assuring the
factual accuracy of all legal reports.

5. Lt. Col. S.L. Dheer (Retd.), the publisher of The Tribune, in response
1o the contempt notice has also filed his affidavit dated 27-6-1996 more or
less in the same terms as the one filed by Shri Hari Jaisingh and has tendered
his apology and prayed for mercy and pardon due to the bona fide mistake.

6. In response to the contempt notice, Shri Vijay Kumar Chopra, editor
and publisher of the daily Punjab Kesari, Jalandhar has also filed his
affidavit dated 29-6-1996 stating that the news item in the daily Punjab
Kesari referred 1o above was published on the basis of the news report sent
by a senior joumnalist which due to inadvertence escaped the attention of the
editor. He has stated thai immediately after the incorrectness of the news
item was noticed a contradiction and apology was carried out prominently in
the issue of the paper dated 7-4-1996. He has stated that the said news item
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was nol actuated by any malice towands the judiciary and that the mistake
mhlguﬁdc.mhasalmmﬂﬂadhismncﬁﬁomlnﬂunquﬂifmd
apology. . a

7. On being apprised that the news items referred to above were found to
be false which were published on the basis of the information and material
supplied by the journalistreporter Dina Nath Misra to The Sunday Tribune
and Punjab Kesari, we issued a similar contempt notice to Dina Nath Misra
by our order dated 9-7-1996. The journalist Dina Nath Misra in his affidavit
dated 1-8-1996 admitted to have written a capsule item about the allotment p
of petrol pumps to the sons of a Senior Judge of the Supreme Court which
was not factually correct and he has, therefore, tendered his unqualified
apology for the lapse that he had committed. He has stated that he has been a
journalist for about 4 decades and 15 known for his integrity and
commitment towards professionalism. He has further stated that a highly
reliable source who had earlier given many reliable informations to the
deponent gave this information also which was believed by him 1o be true,
but it turmed out 10 be incorrect. He has stated various other facts to show
that the mistake was bona fide, but we find the said excuses and
explanations to be not acceptable at all. He has, however, expressed his deep
repentance and tendered unqualified apology and seeks forgiveness for this
honest and inadvertent blunder. In yet another additional affidavit dated
29-8-1996, he has reiterated the said facts and admitted that he has
committed a grievous eror in writing news items which have absolutely no
basis, and has agan offered unconditional apology 1o Hon'ble the Chief
Justice as well as to this Court.

8. It may be relevant here 10 recall that the freedom of press has always
been regarded as an essential prerequisite of a democratic form of
Government. It has been regarded as a necessity for the mental health and
the well-being of the society. It is also considered necessary for the full
development of the personality of the individual. It is said that without the
freedom of press truth cannot be attained. The freedom of press is a parnt of
the freedom of speech and expression as envisaged in Article 19(1)(a) of the
Constitution of India. Thus, the freedom of press is included in the p
fundamental right of freedom of expression. The freedom of press is
regarded as “the mother of all other liberties” in a democratic society.
Further, the importance and the necessity of having a free press in a
democratic Constitution like ours was immensely stressed in several
landmark judgments of this Court. The case of Indian Express Newspapers
v. Union of India, is one of such judgments rendered by Venkataramiah, J.
(as he then was). Again in another case of Express Newspapers P. Lid. v. 9
Union of India®, A.P. Sen, ]. (as he then was) described the right to freedom
of press as a pillar of individual liberty which has been unfailingly guarded
by the courts.

I (1985} | SCC 641
1 (1986) 1 SCC 133 : AIR 1986 SC 872
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9. It is thus needless to emphasise that a free and healthy press is
indispensable to the functioning of a true democracy. In a democratic set-up,

a there has to be an active and intelligent participation of the people in all
spheres and affairs of their community as well as the State. It is their right to

be kept informed about current political, social, economic and cultural kife as
well as the burning topics and important issues of the day in order to enable
them to consider and form broad opmion about the same and the way in
which they are being managed, tackled and administered by the Government

p and its functionaries. To achieve this objective the people need a clear and
truthful account of events, so that they may form their own opinion and offer
their own comments and viewpoints on such matters and issues and select
their further course of action. The primary function, therefore, of the press is

to provide comprehensive and objective information of all aspects of the
country’s political, social, economic and cultural life. It has an educative and

¢ mobilising role to play. It plays an important role in moulding public opinion
and can be an instrument of social change. It may be pomted out here that

Mahatma Gandhi in his autobiography has stated that one of the objectives

nfthcntwspapaismmdmtandmcpmpcrfedingsnhbepmphmdmw

expression 1o if; another is to arouse among the people certain desirable

sentiments; and the third is w fearlessly express popular defects. It,
g herefore, turns out that the press should have the right to present anything
which it thinks fit for publication.

10. But it has to be remembered that this freedom of press is not
absolute, unlimited and unfertered a1 all times and in all circumstances as
giving an unrestricted freedom of speech and expression would amount to an
unconsrolled licence. If it were wholly free even from reasonable restraints it
would lead to disorder and anarchy. The freedom is not to be misunderstood
as 1o be a press free 10 disregard its duty to be responsible. In fact, the
element of responsibility must be present in the conscience of the journalists.
In an organised society, the rights of the press have to be recognised with its
duties and responsibilities towards the society. Public order, decency,
morality and such other things must be safeguarded. The protective cover of
press freedom must not be thrown open for wrong doings. If a newspaper
f publishes what is improper, mischievously false or illegal and abuses its

liberty it must be punished by court of law. The editor of a newspaper or a

journal has a greater responsibility to guard against untruthful news and

publications for the simple reason that his utterances have a far greater
circulation and impact than the utterances of an individual and by reason of
their appearing in prinl. they are likely to be believed by the ignorant. That
g being so, certain restrictions are essential even for preservation of the
freedom of the press itself. To quote from the report of Mons Lopez o the
Economic and Social Council of the United Nations “If it is true that human
progress is impossible without freedom, then it is no less true that ordinary
human progress is impossible without a measure of regulation and
discipline”. Tt is the duty of a true and responsible journalist to strive to
i inform the people with accurate and impartial presentation of news and their
views after dispassionate evaluation of the facts and information received by
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them and to be published as a news item. The presentation of the news
should be truthful, objective and comprehensive without any false and

11 In the present case, as we have noticed above, neither the printer,
publishu'normeadimrmuirrpmtulmkmcnﬂmsa:yminﬂa]uaﬁng
the correctness and credibility of the information published by them as the
news items in the newspapers referred 1o above in respect of an allegation of
a very Senous nature having greal repercussions causing an embarrassment
to this Court. An editor is a person who controls the selection of the matter b
which is to be published in a particular issue of the newspaper. The editor
and publisher are liable for illegal and false matter which 1s published in
MrmMmimmmmmmmmepﬂnof&u
editor, publisher and the reporter cannot be said to be done in good faith. but
distinctly opposed 1o the high professional standards as even a slightest
enquiry or a simple verification of the alleged statement about grant of petrol
outlets to the two sons of a Senior Judge of the Supreme Court, out of
discretionary quota, which is found to be patently false would have revealed
humh.ﬂmﬁwhxmthcorﬁrwymwm:mﬁmhy
the contemners in publishing such a false news items. This cannot be
regarded as a public service, but a disservice to the public by misguiding
them with 2 false news. Obviously, this cannot be regarded as something d
done in good faith.

12. But it may be pointed out that various judgments and
pronouncements of this Court bear testimony to the fact that this Court is not
hypersensitive in matters relating to contempt of courts and has always
shown magnanimity in accepting the apology on being satisfied that the
error made in the publication was without any malice or without any &
intention of disrespect towards the courts or towards any member of the
judiciary. This Count has always entertained fair criticism of the judgments
and orders or about the person of a Judge. Fair criticism within the
parameters of law is always welcome in a democratic system. But the news
items with which we are concemned can neither be said 1o be fair or made in
good faith but whelly false and the explanation given is far from satisfactory.
Shri Hari Jaisingh, editor of The Sunday Tribune and Lt. Col. H.L. Dheer., !
publisher as well as Vijay Kumar Chopra, editor and publisher of daily
Punjab Kesari have taken the stand that they had taken the news items to be
correct on the basis of the information supplied by a very senior journalist of
long standing, Dina Nath Misra. But this cannot be accepted as a valid
::m.umaybcmmuummnnhw.ﬂsmceofmmmur
knowledge about the correctness of the contents of the matter published (for 9
example as in the present case, on the basis of information received from the
journalistreporter) will be of no avail for the editors and publishers for
contempt of court but for determining the quantum of punishment which
may be awarded. Thus they cannol escape the responsibility for being
careless in publishing it without caring to verify the correctness. However,
since they have not only expressed repentance on the incident but have P
expressed their sincere written unconditional apology, we accepl the same
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with the warning that they should be very careful in future. As regards the
case of Dina Nath Misra, we find he acted in gross carelessness. Being a
very expenenced journalist of long standing it was his duty while publishing
the news item relating to the members of the Apex Court, to have 1aken extra
care to verify the comrectness and if he had done so, we are sure there would
not have been any difficulty in coming to know that the information supplied
to him had absolutely no legs to stand and was patently false and the
publication would have been avoided which not only caused great
embarrassment to this Court but conveyed a wrong message (o the public at
large jeopardizing the faith of the illiterate masses in our judiciary. Shri Dina
Nath Misra has no doubt committed a serious mistake but he has realised his
mistake and expressed sincere repentance and has tendered unconditional
apology for the same. He was present in the Court and virtually looked to be
gloomy and felt repentant of what he had done. We think this sufferance
iself is sufficient punishment for him. He being a senior journalist and an
aged person and, therefore. taking a lement view of the matter, we accept his
apology also. We, however, direct that the contemners will publish in the
front page of their respecuive mewspapers within a box their respective
apologies specifically mentioning that the said news items were absolutely
incorrect and false. This may be done within iwo weeks. The Contempt
Petitions Nos. 206-207 of 1996 are disposed of accordingly.

(1996) 6 Supreme Court Cases 475

{BEFORE KuLDIP SINGH, M.M. PuncHHI, NLP. SINGH,
M.EK. MUKHERJEE AND 5. SAGHIR AHMAD, J1.)

VUAY SINGH AND OTHERS i Appellants;
Versus
VDAYALAKSHMI AMMAL Respondenl.

Civil Appeals Nos. 5948 to 5950 of 19901, deuchdm()aebe:l{},lgﬂﬁ

Rent Control and Eviction — Demolition and reconstruction of
Eviction under S. Iﬂl}fh}ulT.l‘LRmatmlhammunddbmﬂde
requirement of landlord for immediate purpose of demelishing and re-erecting
— Eviction cannot be ordered on mere asking of landlord that the building was
required for immediate demolition and reconstruction — Relevant factors to be
considered — Whether demolition sought with the sole object of getting rid of
the tenant relevant for ascertaining bonma fide requirement of landlord —
Expression “immediate purpose of demolishing” does not indicate that the
building must be in a dilapidated or decrepit condition requiring its immediate
demolition — But age and condition of the building relevant factor — Financial
position of the landlord for demolition and reconstruction also to be considered
— Held, on lacts, eviction order passed by Rent Controller was having regard to
relevant factors and hence justified — T.N. Buildings (Lease and Rent Control)
Act, 1960, Ss. 14(1)(b) & 16

t From the Judgment and Order dated 27-6-1990 of the Madras High Court n CR.Ps Nos.
1268 and 1332 of 1990

(¢
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knife. The consistent and reliable evidence of the eyewitnesses coupled with
the nature of injurics sustained by some of them and Chand Khan and the
fact that in the FIR it has clearly been stated that one of the miscreants had
been assaulted by a vegetable cutting knife do not persuade us to answer the
guestion in the affirmative. Mr Thakur lastdy submitted that the entire
prosecution story was improbable for if really the incident had happened in
the manner alleged by it, the persons present in PW 1's house would have
sustained more serious injuries. We do not find any substance in this
comtention for it is evidem that Shah Alam was the main target and the
assault on others was carried out to thwart any resistance from those present
in the courtyard.

24. As all the points raised by Mr Thakur fail and as on a conspectus
of the eatire evidence we are fully satisfied that the conclusions drawn by
the High Court, particularly regarding the roles played by the two
appellants in the riot and the murder of Shah Alam are unexceptionable,
we dismiss the appeal. The appellants, who are on bail, shall now
surrender to their bail bonds to serve out the sentences.

(1995) S Supreme Court Cases 457
(BEFORE K. RAMASWAMY AND B L. HANSARIA, J1.)
C. RAVICHANDRAN IYER o Petitioner;
Versus
JUSTICE AM. BHATTACHARJEE AND OTHERS .. Respondents.

Writ Petition (C) No. 162 of 1995, decided on September 5, 1995

A. Constitution of India — Arts. 217(1) proviso (a) & (b) and 124(4) & (5)
and 121 — Forced resignation from office of Judge/Chief Justice of High Court
on pressure from the Bar — What procedure to be adopted where Bar
Council/Association reasonably and honestly believes the condoct of a
Judge/Chief Justice of High Court bad — While in case of proved misconduct
or incapacity procedure for removal is provided under Art. 217(1) proviso riw
Art. 124(4) and (5), no procedure laid down under the Constitution in case of
bad conduct though it also produces deleterious effect on integrity or
impartiality of the Judge/Chief Justice — Self-regulation through in-house
laid down — Resolution passed by Bar Council against Judge/Chief

Justice of High Court alleging bad conduct — Held, Bar Council cannot make
scurrilous criticism of conduct of the Judge/Chief Justice and pressurise or
coerce him to demit his office — Such action would constitute contempt of
court and affect independence of judiciary which is an essential attribute of
rule of law and also affect judicial individualism — However, where the Bar
honestly doubts the conduct of the Judge/Chief Justice and such doubt is based
on authentic and acceptable material, the proper course would be for office-
bearers of the Bar Association to meet the Judge in camera and apprise him or
approach the Chiel Justice of that High Court to deal with the matter
appropriately — After due verification and confldential enquiry the Chief

# Under Article 32 of the Constitution of Indm
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of the High Court must consult the Chiel Justice of India (CJI) by
placing all information with him — Where imputations are against the Chiel
Jwt:::tnd' Hlehtmﬂt;!hﬂth:r:ruhmhg‘u;hmﬁdiuﬂlylpm
the Thereupon taking udge/Chief Justice into
Mum»mdmamhmmm
ﬂht:::l—ﬂ Tﬂnﬁhhl,&chrshwdmpmdllm
action await response a reasonable period — Judges (Inquiry) Aect,
1968 — Countempt of Courts Act, 1971, S. 2(c) — Penal Code, 1860, S. 499 —
Group libel

B. Coustitution of India — Jlrt.lu{lj_kmﬂnthd#nfw
Court or High Court on proved mishehaviour or ‘Misbehaviour’
—Hmﬁgd—ﬂcuﬂwaﬁﬁnﬂuﬂﬁmmm

C. Constitution of India — Arts. 50, 124, 214 & 121 and 368 —
“Independence of judiciary” — Nature, role and meaning of — Is an essential
attribute of rule of law which is a basic feature of the Constitution — Judiciary
must be free from not only executive pressure but also from other pressures —
Words and phrases

D. Constitution of India — Arts. 50, 124 & 121 and 368 — Independence of
judiciary — Judicial individualism — Individual Judge has to feel secure in
view of social demand for active judicial role which he is required to folfil —
Judicial activism necessary to make the ideals enshrined in the Constitution
meaningful and a reality — Judicial activism

E. Constitution of India — Arts. 217(1) proviso (a) & 124 — Primacy of
opinion of Chief Justice of India — Where Bar Council or Bar Association
reasonably and honestly believes the conduct of a Judge of High Court to be
bad, though not ‘proved misbehaviour’, the CJI has to be approached whose
decision would be final

F. Constitution of India — Art. 19(1)(a) & (2) — Criticism of judiciary —
When cannot be protected under Art. 19(1)(a)

G. Contempt of Courts Act, 1971 — S, 2(c) — Scandalising the court —
Criticism of a Judge by Bar Council or Bar Association — When constitutes
criminal contempt — Fair criticism based on authentic and acceptable
material permissible — But when criticism tends to create apprehension in the
minds of the people regarding integrity, ability or fairmess of the Judge, it
amounts to coatempt — Such criticism not protected under Art. 19(1)(a) —
Constitution of India, Art. 19(1)a) & (2)

H. Advocates Act, 1961 — Ss. 6(1)(c), 9, 35, 36, 36-B & 37 — Disciplinary
power of Bar Council — Scope — Bar Council cannot consider conduct of a
Judge of High Court or Supreme Court — It cannot criticise the conduct of the
Judge and pressurise him to resign from his office — That would amount to
contempt of court — Contempt of Courts Act, 1971, S. 2(c) — Constitution of
India, Art. 217 proviso (a)

I. Judiciary — Judges — Should maintain high standard of conduct both
in public and private life based on high traditions
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The petitioner, 8 practising advocate, imitiated the present public interest
hingation under Article 32 of the Constitution seeking an appropriate writ, order oc
direction restraining permanently the Bar Council of Maharashtra and Goa
(BCMG), Bombay Bar Association (BBA) and the Advocates’ Association of
Western India (AAWT), Respondents 2 to 4 respectively, from coercing Justice
AM. Bhattacharjee (the Ist respondent), Chief Justice of Bombay High Court, 10
resign from the office as Judge. The basis of the action by the Bar Council and Bar
Associations was financial irregularities alleged 10 have been reflected in the
disproportionate amount of royalty received by Respondent | from a forcign
publisher that was kept confidential and not properly explained, the apprehension
being that that would influence the decisions of Respondent 1. The petitioner also
sought an investigation by the Central Bureau of Investigation etc. (Respondems 8
10 10) into the allegations made against the 15t respondent and if the same are
found true, 10 direct the Sth r Speaker, Lok Sabha to initiate action for
his removal under Article 124(4) and (5) read with Article 218 of the Constitution

the President of India and the Union of India (Respondents 6 and 7 respectively)
not 1o give effect 10 the resignation by the Ist respondent. Notice was also issued 10
the Atomey General for India and the Presidemt of the Supreme Court Bar
Association (SCBA).

The petitioner in 2 well-documented petition stated and argued that the news
published in various national newspapers does prove that Respondents 2 to 4 had
pressurised the |5t respondent to resign from the office as Judge for his alleged
misbehaviour. The Constitution provides for independence of the Judges of the
higher couns, i.e., the Supreme Court and the High Couns. It also lays down in
proviso (a) 10 clause (2) of Article 124; so oo in Article 217(1) proviso (a) and
Article 124{4), procedure for voluntary resignation by a Judge, as well as for
compuisory removal, respectively from office in the manner prescribed therein and
in accordance with the Act and the Rules made thereunder. The acts and actions of
Respondents 2 10 4 are unknown 10 law, i.c., removal by forced resignation, which
is not only unconstitutional but also deleterious 1o the independence of the
judiciary. The accusations against the st respondent without proper investigation
by an independent agency seriously damage the image of judiciary and efficacy of
judicial adjudication and thereby undermine credibility of the judicial institution
itseif. Judges are not to be judged by the Bar. Allowing adoption of such demands
by collective pressurc rudely shakes the confidence and competence of judges of
integrity, ability, moral vigour and ethical firmness, which in turn, sadly destroys
ﬂnvuyfmmd:huofdmmﬁcﬁdily.Thuefm.memmmbychl
requires 10 be nipped in the bud. He, therefore, vehemently argued and requested
the Court 10 adopt such procedure which would safeguard the independence of the
judiciary and protect the Judges from pressure through unconstitutional methods 1o
demit their office.

Since Respondent | had already resigned, the question before the Supreme
Court was whether a Bar Council or Bar Association is entitled 10 pass resolution
demanding a Judge to resign, what is its effect on the independence of the judiciary
and whether it is constitutionally permissible,

Held :

In a democracy governed by the rule of law under a written constitution,
judiciary is the sentinel on the qui vive 10 protect the fundamental rights and 10
poise even scales of justice between the citizens and the State or the States inter se.
Rule of law and judicial review are basic features of the Constitution. As its

5
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intcgral constitutional structure, independence of the judiciary is an essential
anribute of rule of law. It is, therefore, absolutely essential that the judiciary must
be free from executive pressure or influence which has been secured by making
elaborate provisions in the Constitution with details. The independence of judiciary
is not limited only to the independence from the executive pressure or influence; it
is 2 wider concept which takes within its sweep independence from any other
pressure and prejudices. It has many dimensions, viz., feariessness of other power
centres, economic or political, and freedom from prejudices acquired and nourished
by the class to which the Judges belong. (Para 10)
S.P. Gupea v Union of India, 1981 Supp SCC 87, relied on
Independent judiciary is, therefore, most essential when liberty of citizen is in
danger. It then becomes the duty of the judiciary to poise the scales of justice
unmoved by the powers (actual or perceived), undisturbed by the clamour of the
muititude. The heart of judicial independence is judicial individualism. The
judiciary is not 2 disembodied abstraction. It is composed of individual men and
women who work primarily on their own. (Para 11)
Stephen S, Chandler v. Judicial Council of the Tenth Circuil of the United States, 398 US
74 : 26 L Ed 2d 100 (1970), relied on
The arch of the Constitution of India pregnant from its Preamble, Chapter III
(Fundamental Rights) and Chapter IV (Directive Principles) 1s 1o establish an
egalitanan social order guaranteeing fundamental freedoms and to secure justice —
social, economic and political — to every citizen through rule of law. Existing
social inequalities need to be removed and equality in fact is accorded to all people
irespective of caste, creed, sex, religion or region subject to protective
discrimination only through rule of law. The Judge cannot retain his earlier passive
judicial role when he administers the law under the Constitution to give effect to
the constitutional ideals. In this ongoing complex of adjudicatory process, the role
of the Judge is not merely to interpret the law but also to lay new norms of law and
to mould the law to suit the changing social and economic scenario to make the
ideals enshrined in the Constitution meaningful and a reality. Therefore, the Judge
is required to take judicial notice of the social and economic ramifications,
comsistent with the theory of law. Thereby, the society demands active judicial roles
which formerly were considered exceptional but now a routine. The Judge must act
independently, if he is to perform the functions as expected of him and he must feel
secure that such action of his will not lead to his own downfall. The independence
is not assured for the Judge but 10 the judged. Independence 10 the Judge, therefore,
would be both essential and proper. Considered judgment of the count would
guarantee the constitutional liberties which would thrive only in an atmosphere of
judicial independence. Every endeavour should be made to preserve independent
judiciary as a citadel of public justice and public security to fulfil the constitutional
role assigned to the Judges. (Para 14)
The Constitution does not permit any action by any agency other than the
initiation of the action under Articie 124(4) by Parliament. Articles 124(4) and 121
would put the nail squarcly on the projections, prosecutions or attempts by any
other forum or group of individuals or associations, statutory or otherwise, either 1o
investigate or inguire into or discuss the conduct of a Judge or the performance of
his duties and on/off court behaviour except as per the procedure provided under
Articles 124(4) and (5) of the Constitution, the Judges {Inquiry) Act and the Rules.
(Paras 19 and 20)
Sub-Commuttee on Judicial Accountability v. Unmion of Indiz, (1991) 4 SCC 699 : 1991
Supp (2) SCR 1, K. Veeraswami v. Umion of India, (1991) 3 SCC 655 : 1991 SCC (Cri)
734, refied on
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Article 124(4) of the Constitution sanctions action for removal of a Judge or
proved misbehaviour or incapacity. The word ‘misbehaviour’ was not advisedly
g defined. It 1s a vague and elastic word and embraces within its sweep differen
facets of conduct as opposed to good conduct. The word ‘misconduct’ means wrong
conduct or improper conduct. [1 has to be construed with reference 1o the subject.
matter and the context wherein the term occurs having regard to the scope of the
Act or the statule under consideration. (Para 24)
First Grode Pleader, Re, AIR 1931 Mad 422 * ILR 54 Mad 520 : 32 Cri LJ 657. referrea
HA

b The behaviour of the Judge is the bastion for the people 1o reap the fruits of the
democracy, liberty and jusuce and the antithesis rocks the boaom of the rule of law,
Judicial office is essentially 2 public trust. Society is, therefore, entitled to expect
that a Judge must be a man of high integrity, honesty and required to have moral
vigour, ethical firmness and impervious to corrupt or venial influences. He is
required to keep most exacting standards of propriety in judicial conduct. Any
conduct which tends to undermine public confidence in the integrity and
€ impartiality of the court would be deleterious to the efficacy of judicial process. It
is, therefore, a basic requirement that a Judge's official and personal conduct be
free from impropriety; the same must be in rune with the highest standards of
propriely and probity. The standard of conduct is higher than that expected of a
layman and also higher than that expected of an advocate. In fact, even his private
life must adhere to high standards of probity and propriery, higher than those
deemed acceptable for others. Therefore, the Judge can ill-afford to seek shelter
from the fallen standards in the society. There cannot, however, be any fixed or set
principles, but an unwritien code of conduct of well-established traditions is the
guideline for judicial conduct. (Paras 23, 21 and 22)

Krishna Swami v Union of India, (1992) 4 SOC 605, relied on

Guarantee of tenure and its protection by the Constitution would not, however,

accord sanctuary for corruption or grave misbehaviour. Yet every action or

¢ omission by a judicial officer in the performance of his duties which 15 not a good
conduct necessarily, may not be misbehaviour indictable by impeachment, but ils
insidious effect may be pervasive and may produce deleterious effect on the
integrity and impartiality of the Judge. Every misbehaviour in juxtaposition to good
behaviour, as a constitutional tautology, will not support impeachment but a
misbehaviour which is not & good behaviour may be improper conduct not befitiing

to the standard expected of a Judge. Threat of impeachment process itself may

f  swerve a Judge to fall prey to misconduct but it serves disgrace to use impeachment
process for minor offences or abrasive conduct on the part of a Judge. The bad
behaviour of one Judge has a rippling effect on the reputation of the judiciary as a
whole. When the edifice of judiciary is built heavily on public confidence and
respect, the damage by an obstinate Judge would rip apart the entire judicial
structure built in the Constitution. Bad conduct or bad behaviour of a Judge,
therefore, needs correction to prevent erosion of public confidence in the efficacy

9 of judicial process or dignity of the institution or credibility to the judicial office
held by the obstinate Judge. (Paras 25 and 26)
When the Judge cannol be removed by impeachment process for such conduct

but generates widespread feeling of dissatisfaction among the general public, the
question would be who would stamp out the rot and judge the Judge or who would
impress upon the Judge either to desist from repetition or to demit the office in

b grace? (Para 26)
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The Bar Council is enjoined by the Advocates Act to maintain high moral,
ethical and professional standards among members of the Bar which of late is far
from satisfactory. Their power under the Act ends thereat and extends no further.
They are prohibited to discuss the conduct of a Judge in the discharge of his duties
or {6 pass any resolution in that behalf. (Para 27)

//‘a Criticism of a Judge's conduct or of the conduct of a court even if strongly

warded, is, however, not contempt, provided that the criticism is fair, temperate and
made in good faith and is not directed 1o the personal character of a Judge or to the
imparuality of a Judge or court. A libel upon a Judge in his judicial capacity is a
contempt, whether it concerns what he did in court, or what he did judicially out of
it. Scurrilous abuse of a Judge or court, or attacks on the personal character of a
Judge. are punishable contempts. Punishment is inflicted, not for the purpose of
protecting cither the court as a whole or the individual Judges of the court from
repetition of the amtack, but for protecting the public, and especially those who
cither voluntarily or by compulsion are subject 1o the jurisdiction of the court, from
the mischief they will incur if the authority of the tribunal is undermined or
impaired. In consequence, the court has regarded with particular seriousness

Halsbury's Laws of England (4th Edn.) Vol. 9, para 27, p. 21; Oswald’s Contempt of Court
(3:1d Edn.}, 1993, p. 50, Contempi of Cowrt (2nd Edn) by CJ. Miller, p. 366: Borric
and Lowe's Law of Comempt (Ind Edn), p. 226, relied on
Chokolingo v Altormey General of Trimdad and Tobago, (1981) | All ER 244: (1981) 1
WLR 106, relied on
It is true that freedom of speech and expression guaranteed by Article 19(1)(a)
of the Constitution is one of the most precious liberies in any democracy. But
equally important is the maintenance of respect for judicial independence which
alone would protect the life, liberty and reputation of the citizen. So the nation's
interest requires that criticism of the judiciary must be measured, strictly rational,
sober and proceed from the highest motives without being coloured by partisan
spirit or pressure tactics of intimidatory attitude. The Court must, therefore,
harmonise coastitutional values of free criticism and the need for a fearless curial
process and its presiding functionary, the Judge. If freedom of expression subserves
public interest in reasonable measure, public justice cannot gag it or manacle it; but
if the court considered the attack on the Judge or Judges scurrilous, offensive,
intimidatory or malicious, beyond condonable limits, the strong arm of the law
must strike 2 blow on him who challenges the supremacy of the rule of the law by
fouling its source and stream. The power to punish the contemner is, therefore,
granted to the court not because Judges need the protection but because the citizens
need an impartial and strong judiciary. (Para 31)

The threat of action on vague grounds of dissatisfaction would create a dragnet
that would inevitably sweep into its grasp the maverick, the dissenter, the
innovalor, the reformer — in one word the unpopular. Insidious atempts pave way
for removing the inconvenient. Therefore, proper care should be taken by the Bar
Association concerned. First, it should gather specific, authentic and acceptable
material which would show or tend to show that conduct on the part of a Judge
creating a feeling in the mind of a reasonable person doubting the honesty,
integrity, impartiality or act which lowers the dignity of the office but necessarily,
i not impeachable misbehaviour [n all faimess 1o the Judge, the responsible
office-bearers should meet him in camera after securing interview and apprise the
Judge of the information they have with them. If there is truth in it, there is every
possibility that the Judge would mend himself. Or to avoid embamrassment to the
Judge, the office-bearers can approach the Chief Justice of that High Court and
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appnise him of the situation with material they have in their possession and impres:
upon the Chief Justice 1o deal with the matter appropriately. (Para 34)
a Brahma Prakash Sharma v. Sue of U.P, AIR 1954 SC 10: 1953 SCR 1169 1954 Cri L)

238, relied on )

It is true that the Supreme Court has neither administrative coatrol over the
High Court nor power on the judicial side to enquire into the misbehaviour of 2
Chief Justice or Judge of a High Court. When the Bar of the High Court concerned
reasonably and honestly doubts the conduct of the Chief Justice of that Court,
necessarily the only authority under the Constitution that could be tapped is the
Chief Justice of India, who in common parlance is known as the head of the
judiciary of the country. The Chicf Justice of India was given centre stage position.
The primacy and importance of the office of the Chief Justice was recognised
judicially by the Supreme Court in Veeraswami case. (Para 35)

Supreme Court Advocales-on-Record Assr. v. Union of India, (1993) 4 SCC 44); Sub-
Comnutice on Judicwol Accountabelity v. Union of India, (1991) 4 SCC 699 : 1991 Supp
() SCR |, relied om

“Chlling Judical Independence”, Irving R. Kaufman, Chief Judge, US Coun of

for the Second Circuit [See: Yale Law Joumal (Vol. 88) 1978-79 pp. 681, 712; Harry T

Edwards, Chief Judge. US Courts of Appeal for the District of Columbia Circuit [See.

Michigan Law Review (Mol 87) 765] in his article “Regulating Judicial Meconduct

and Diwimang “Good Behowviour' for Federal Judpes”, Resolwtion of Nineweenth

Bienmal Conference of Intemational Bar Association at New Delhi (Oct. 1982), Para

31, referred to

Therefore, where the complaint relates to the Judge of the High Coun, the
Chief Justice of that High Court, after verification, and if necessary, after
confidential enquiry from his independent source, should satisfy himself about
truth of the imputation made by the Bar Association through its office-bearers
against the Judge and consult the Chief Justice of India, where deemed necessary,
by placing all the information with him. When the Chief Justice of India is seized
of the matter, 10 avoid embarrassment 1o him and to allow fairness in the procedure
to be adopted in furtherance thereof, the Bar should suspend all further actions to
enable the Chief Justice of India (o appropriately deal with the matter. This is
necessary because any action he may take must not only be just but must also
appear to be just to all concerned, i.e., it muUSt nOt even appear 10 have been taken
under pressure from any quarter. The Chief Justice of India, on receipt of the
information from the Chief Justice of the High Cour, after being satisfied about the
correctness and truth touching the conduct of the Judge, may tender such advice
either directly or may initiate such action, as is deemed necessary or warranted
under given facts and circumstances. If circumstances permit, it may be salutary to
take the Judge into confidence before initiating action. On the decision being taken
by the Chief Justice of India, the matter should rest at that. This procedure would
not only facilitate nipping in the bud the conduct of a Judge leading to loss of
public confidence in the courts and sustain public faith in the efficacy of the rule of
law and respect for the judiciary, but would also avoid needless embarrassment of
contempt proceedings against the office-bearers of the Bar Association and group
libel against all concerned. The independence of judiciary and the stream of public
justice would remain pure and unsullied. The Bar Association could remain a
useful arm of the judiciary and in the case of sagging reputation of the particular
Judge, the Bar Association could take up the matter with the Chicf Justice of the
High Court and await his response for the action taken thereunder for a reasonable
period. In case the allegations are against Chief Justice of a High Court, the Bar
should bring them directly to the notice of the Chief Justice of India. On receipt of
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such complaint, the Chief Justice of India would in the same way act as stated
2bove qua complaim against a Judge of the High Court, and the Bar would await
for a reasonable period the response of the Chief Justice of India. (Paras 40 and 41)

Thus yawning gap between proved misbehaviour and bad conduct inconsistent
with the high office on the part of 2 non-cooperating Judge/Chief Justice of a High
Court could be disciplined by self-regulation through in-house procedure. This in-
house procedure would fill in the constitutional gap and would yield salutary effect.

(Para 42)

Since in this case Respondent | has already demitted the office of Chief Justice

of Bombay High Coun it would form a precedent for the future, (Para 43)
R-M/14880/CR

Adwvocates who appeared in this case
C.Rﬁm[mmmwhﬂmwamwﬂfm.m
(SN. Terdal, Advocate, with them) for the Petitioner;
VN. Ganpule, Senior Advocate (V.B. Joshi, Advocate, with him) for Respondent 2.
FS. Nariman, Senior Advocate (Dariyar Khambatta, R N. Karanjawala, PK. Mulhck
and Ms Manik Karanjawala, Advocates, with hum) for Respondent 3.
Harish N. Salve, Semor Advocate (AM. Khanwilkar, Advocate, with him) for

4.
MN. Krishnamam, Senior Advocate, for the Supreme Court Bar Association.
M.P. Vashi, Advocate, for the Bar Council of Mzharashira.

[Ed.: What if 2 similar situation arises at the level of the Subordinate Judiciary
and the local Bar Association agitated over the mamer passes a resolution
demanding resignation or an enquiry of boycotts the court of such judicial officer.
The independence of the judiciary would equally be at stake.]

The Judgment of the Court was delivered by

K. RAMASWAMY, J.— The petitioner, 2 practising advocate, has initiated
the public interest litigation under Article 32 of the Constitution seeking to
issuc an appropriate writ, order or direction restraining permanently the Bar
Council of Maharashtra and Goa (BCMG), Bombay Bar Association (BBA)
and the Advocates’ Association of Western India (AAWI), Respondents 2 to
4 respectively, coercing Justice A.M. Bhattacharjee (the 1st respondent),
Chief Justice of Bombay High Court, to resign from the office as Judge. He
also sought an investigation by the Central Bureau of Investigation etc,
(Respondents 8 to 10) into the allegations made against the 1st respondent
and if the same are found true, to direct the 5th respondent, Speaker, Lok
Sabha to initiate action for his removal under Anticle 124(4) and (5) read
with Article 218 of the Constitution of India and Judges (Inquiry) Act, 1968
(for short, “the Act’) This Court on 24-3-1995 issued notice to Respondents
2 to 4 only and rejected the prayer for interim direction to the President of
India and the Union of India (Respondents 6 and 7 respectively) not to give
effect to the resignation by the 1st respondent. We have also issued notice to
the Atomey General for India and the President of the Supreme Coun Bar
Association (SCBA). The BBA filed a counter-affidavit through its
President, Shri Igbal Mahomedali Chagla. Though Respondents 2 and 4 are
represented through counsel, they did not file any counter-affidavit. The
SCBA informed the Court that its newly elected office-bearers required time
to take a decision on the stand to be taken and we directed them to file their
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written submussion. Shri F.5. Nariman, leamed Senior Counsel appeared for
the BBA and Shri Harish N. Salve, learned Senmior Counsel, appeared for
AAWL, the 4th respondent. The leamed Attomey General also assisted the
Court. We place on record our deep appreciation for their valuable
assistance.

2. The SCBA, instead of filing written submissions sent a note with
proposals to reopen the case; to issue notice to all the Bar Associations in the
country and refer the matter to a Bench of not less than five, preferably
seven, Judges for decision after hearing them all. We do not think that it is
necessary to accede to this suggestion.

3. The petitioner in a well-documented petition stated and argued with
commitmest that the news published in various national newspapers does
prove that Respondents 2 to 4 had pressurised the Ist respondent to resign
from the office 2s Judge for his alleged misbehaviour. The Constitution
provides for independence of the Judges of the higher courts, i.e., the
Supreme Court and the High Courts. It also lays down in proviso (@) to
clause (2) of Article 124; so too in Article 217(1) proviso (a) and Article
124(4), procedure for voluntary resignation by a Judge, as well as for
compulsory removal, respectively from office in the manner prescribed
therein and in accordance with the Act and the Rules made thereunder. The
acts and actions of Respondents 2 to 4 are unknown to law, i.e., removal by
forced resignation, which is not only unconstitutional but also deleterious to
the independence of the judiciary. The accusations against the 1st respondent
without proper investigation by an independent agency seriously damage the
image of judiciary and efficacy of judicial adjudication and thereby
undermine credibility of the judicial insntunon itself. Judges are not to be

judged by the Bar. Allowing adoption of such demands by collective

pressure rudely shakes the confidence and competence of judges of integrity,
ability, moral vigour and ethical firmness, which in tum, sadly destroys the
very foundation of democratic polity. Therefore, the pressure tactics by the
Bar requires to be nipped in the bud. He, therefore, vehemently argued and
requested the Court to adopt such procedure which would safeguard the
independence of the judiciary and protect the judges from pressure through
unconstitutional methods to demit the office.

4. Shri Chagla in his affidavit and Shri Nariman appearing for the BBA
explained the circumstances that led the BBA to pass the resolution
requesting the Ist respondent to demit his office as a Judge in the interest of
the institution. It is stated in the affidavit that though initially he had in his
custody the documents to show that the 1st respondent had negotiated with
Mr S.S. Musafir, Chief Executive of Roebuck Publishing, London and the
acceptance by the Ist respondent for publication and sale abroad of a book
authored by him, viz., Muslim Law and the Constirution for two years at a
royalty of US $ 80,000 (Eighty thousand US Dollars) and an inconclusive
negotiation for US $ 75,000 (Seventy-five thousand US Dollars) for overszas
publishing rights of his book Hindu Law and the Constitution (2nd Edn.), he
did not divulge the information but kept confidential. From about late 1994,



Supreme Court Cases Full Text on CD-ROM, Copynght © 1960-2010, EBC Pubiishing Pyvt. Ltd.

there was considerable agitation amongst the members of Respondents 3 and
4 that certain persons whose names were known to all and who were seen in
the court and were being openly talked about, were bringing influence over
the Ist respondent and could “influence the course of judgments of the
former Chief Justice of Bombay”. “The names of such persons though
known are not being mentioned here since the former Chief Justice of
Bombay has resigned as Chiel Justice and Judge of the Bombay High
Court.” It was also rumoured that “the former Chief Justice of Bombay has
been paid a large sum of money in foreign exchange purportedly as royalty
for 2 book written by him, viz., Muslim Law and the Constitution. The
amount of royalty appeared to be totally disproportionate to what a publisher
abroad would be willing to pay for foreign publication of a book which
might be of academic interest within India (since the book was a dissertation
of Muslim Law in relation to the Constitution of India). There was a growing
suspicion 2t the Bar that the amount might have been paid for reasons “other
than the ostensible reason”. He further stated that the st respondent himself
had discussed with the Advocate General on 14-2-1995 impressing upon the
|atter that the Chief Justice “had decided to proceed on leave from the end of
February and would resign in April 1995". The Advocate General had
conveyed it 10 Shn Chagla and other members of the Bar. By then, the
financial dealings referred to above were neither known to the public nor
found mention in the press reports. Suddenly on 19-2-1995 the advocates
found to their surprise a press interview published in The Times of India said
10 have been given by the 1st respondent stating that “he had not seriously
checked the antecedents of the publishers and it was possible that he had
made a mistake in accepting the offer”. He was not contemplating to resign
from judgeship at that stage and was merely going on medical leave for
which he had already applied for and was granted. The BCMG passed a
resolution on 19-2-1995 seeking “resignation forthwith” of the Ist
respondent. On 21-2-1995 the BBA received a requisition for holding its
general body meeting 10 discuss the financial dealings said to have been had
by the Ist respondent “for a purpose other than the ostensible purpose
thereby raising a serious doubt as to the integrity of the Chief Justice™. The
meeting was scheduled to be held at 2.15 p.m. on 22-2-1995 as per its bye-
laws. The Ist respondent appears to have rung up Shri Chagla in the evening
on 21-2-1995 but he was not available. Pursuant to a contact by Shri W.Y.
Yande, the President of AAWI, at the desire of Chief Justice to meet him,
Shri Chagla and Shri Yande met the Ist respondent at his residence at 10.00
a.m. in the presence of two Secretaries of the st respondent, who stated thus
to Shri Chagla as put in his affidavit:

“ ... The Bar Council of Maharashtra and Goa had already shot an
arrow and that the wound was still fresh and requested me to ensure that
he would not be hurt any further by a resolution of the Bombay Bar
Association, The 1st respondent informed me that he had already agreed
to resign and in fact called for and showed me a letter dated 17-2-1995
addressed by him to the Honourable the Chief Justice of India in which
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he proposed 1o g0 on medical leave for a month and that at the end of the

leave or even earlier he proposed 10 tender his resignation.”

5. They had reminded the Ist respondent of the assurance given to the
Advocate General expressing his desire to resign and he conveyed his
personal inconveniences to be encountered etc. The 1st respondent assured
them that he would “resign within a week which resignation would be
effective some 10 or 15 days thereafier and that in the meanwhile he would
not do any judicial work including delivery of any judgment”. Shri Chagla
appears 1o have told the Ist respondent that though he would not give an
assurance, he would request the members of the Association to postpone the
meeting and he had seen that the meeting was adjourned to 5.00 p.m. on 1-3-
1995. On enquiry being made on 1-3-1995 from the Principal Secretary to
the Ist respondent whether the 1st respondent had tendered his resignation, it
was rephed in the pegative which showed that the Ist respondent had not
kept his promise. Consequently, afier full discussion, for and against, an
overwhelming majority of 185 out of 207 permanent members resolved in
the meeting held on 1-3-1995 at 5.00 p.m. demanding the resignation of the
Ist respondent.

6. Since the Ist respondent has already resigned, the question is whether
2 Bar Council or Bar Association is entitled to pass resolution demanding a
Judge to resign, what is its effect on the independence of the judiciary and
whether it is constitutionally permissible. Shri Nariman contended that the
Supreme Court and the High Court are two independent constitutional
institutions. A High Coeurt is not subordinate to the Supreme Count though
constitutionally the Supreme Court has the power to hear appeals from the
decisions or orders or judgments of the High Counts or any Tribunal or
quasi-judicial authority in the country. The Judges and the Chief Justice of a
High Court are not subordinate (o the Chief Justice of India. The
constitutional process of removal of a Judge as provided in Article 124(4) of
the Constitution is only for proved misbehaviour or incapacity. The recent
impeachment proceedings against Justice V. Ramaswami and its fall out de
indicate that the process of impeachment is cumbersome and the result
uncertain. Unless corrective steps are taken against Judges whose conduct 1s
perceived by the Bar to be detrimental to the independence of the judiciary,
people would lose faith in the efficacy of judicial process. Bar being a
collective voice of the coun concerned has responsibility and owes a duty to
maintain the independence of the judiciary. It is its obligation to bring it to
the notice of the Judge concerned the perceived misbehaviour or incapacity
and if it is not voluntarily comected they have to take appropriate measures
to have it comrected. Bar is not aware of any other procedure than the one
under Article 124(4) of the Constitution and the Act. Therefore, the BBA,
instead of proceeding to the press, adopted democratic process to pass the
resolution, in accordance with its bye-laws, when all attempts made by it
proved abortive. The conduct of the Judge betrayed their confidence in his
voluntary resignation. Consequently, the BBA was constrained o pass the
said resolution. Thereby it had not transgressed its limits. Its action is in
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consonance with its bye-laws and in the best tradition to maintain
independence of the judiciary. Shri Nariman also cited the instance of non-
assignment of work to four Judges of the Bombay High Court by its former
Chief Justice when some allegations of misbehaviour were imputed to them
by the Bar. He, however, submitted that in the present case the allegations
were aganst the Chiefl Justice himself, and so, he could not have been
approached. He urged that if some guidelines could be laid down by this
Court n such cases, the same would be welcomed,

7. The counsel appearing for the BCMG, who stated that he is its
member, submitted that when the Bar believes that the Chief Justice has
committed misconduct, as an elected body it is its duty to pass a resolution
after full discussion demanding the Judge to act in defence of independence
of the judiciary by demitting his office.

8. Shri Salve argued that independence of the judiciary is paramount.
Judges should not be kept under pressure. Such procedure which would be
conducive 1o maintain independence of the judiciary and at the same time
would nip the evil in the bud, needs to be adopted. The temdencies of
unbecoming conduct on the part of emng Judges would betray the
confidence of the litigant public in the efficacy of the judicial process. In the
light of the previous experience, it is for the Court to evelve a simple and
effective procedure to meet the exigencies.

9. The learned Attomey General contended that any resolution passed by
any Bar Association tantamounts to scandalising the count entailing
contempt of the court. It cannol coerce the Judge to resign. The pressure
brought by the Chief Justice of India upon the Judge would be constitutional
but it should be left to the Chief Justice of India to impress upon the ermring
Judge to correct his conduct. This procedure would yield salutary effect. The
Chief Justice of India would adopt such procedure as is appropriate to the
situation. He cited the advice tendered by Lord Chancellor of England to
Lord Denning. when the latter was involved in the controversy over his
writing on the jury tnal and the composition of the black members of the
jury, to demit the office, which he did in grace.

Rule of Law and Judicial Independence — Why need to be preserved?

10. The diverse contentions give rise to the question whether any Bar
Council or Bar Association has the right to pass resolution against the
conduct of a Judge perceived to have committed misbehaviour and, if so,
what is its effect on independence of the judiciary. With a view to appreciate
the contentions in their proper perspective, it is necessary to have at the back
of our mind the importance of the independence of the judiciary. In a
democracy governed by rule of law under a written constitution, judiciary is
sentinel on the qui vive to protect the fundamental rights and to poise even
scales of justice between the citizens and the State or the States inter se. Rule
of law and judicial review are basic features of the Constitution. As its
integral constitutional structure. independence of the judiciary is an essential

78
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atribute of rule of law. In 5.2 Gupta v. Union of India' (SCC p. 221, para
27) this Court held that if there is one principle which runs through the entire

a fabric of the Constitution it is the principle of the rule of law, ‘and under the
Constitution it is the judiciary which is entrusted with the task of keeping
every organ of the State within the limits of the law and thereby making the
rule of law meaningful and effective. Judicial review is one of the most
potent weapons in the armoury of law. The judiciary seeks to protect the
citizen against violation of his constitutional or legal rights or misuse or

b abuse of power by the State or its officers. The judiciary stands between the
citizen and the State as a bulwark against executive excesses and misuse or
abuse of power by the executive. It is, therefore, absolutely essential that the
judiciary must be free from executive pressure or influence which has been
secured by making elaborate provisions in the Constitution with details. The
independence of judiciary is not limited only to the independence from the

¢ executive pressure or influence; it is a wider concept which takes within its
sweep mdependence from any other pressure and prejudices. It has many
dimensions, viz., fearlessness of other power centres, economic or political,
and freedom from prejudices acquired and nourished by the class to which
the judges belong.

Judicial individualism — Whether needs protection?

d 11. Independent judiciary is, therefore, most essential when liberty of
citizen is in danger. It then becomes the duty of the judiciary to poise the
scales of justice unmoved by the powers (actual or perceived) undisturbed by
the clamour of the multitude. The heart of judicial independence is judicial
individualism. The judiciary is not a disembodied abstraction. It is composed
of individual men and women who work primarily on their own. Judicial

€ individualism, in the language of Justice Powell of the Supreme Court of

United States in his address to the American Bar Association, Labour Law

Section on 11-8-1976, is “perhaps one of the last citadels of jealously

preserved individualism ...". Justice Douglas in his dissenting opinion in

Stephen S. Chandler v. Judicial Council of the Tenth Circuit of the United

Stares® stated:

“No matter how strong an individual judge's spine, the threat of
punishment — the greatest peril to judicial independence — would
project as dark a shadow whether cast by political strangers or by
judicial colleagues. A federal judge must be independent of every other
judge.... Neither one alone nor any number banded together can act as
censor and place sanctions on him. It is vital to preserve the

9  opportunities for judicial individualism.”

12. He further opined that to give the administrative officer any
supervision or control over the exercise of purely judicial function would be
to destroy the very fundamentals of the theory of government,

| 1981 Supp SCC 87
2398US74 20LEd2d 100(1970)
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“An independent judiciary is one of this Nation's outstanding
characteristics. Once a federal judge is confirmed by the Sepate and
takes his oath, he is independent of every other judge. He commonly
works with other federal judges who are likewise sovereign. But neither
one alone nor any number banded together can act as censor and place
sanctions on him. Under the Constitution the only leverage that can be
asserted against him is impeachment, where pursuant to a resolution
passed by the House, he is tried by the Senate, sitting as a jury. Our
tradition even bars political impeachments as evidenced by the highly
partisan, but unsuccessful, effort to oast Justice Samuel Chase of this
Court in 1805 .. there is no power under our Constitution for one group
of federal judges to censor or discipline any federal judge and no power
to declare him inefficient and strip him of his power to act as a judge.”
At page 139 it was further pointed out that:

“It is time that an end be put to these efforts of federal judges to ride
herd on other federal judges. This is a form of ‘hazing’ having no place
under the Constitution. Federal judges are entitled, like other people, to
the full freedom of the First Amendment. If they break a law, they can be
prosecuted. If they become corrupt or sit in cases in which they have a
personal or family stake, they can be impeached by Congress. But I
search the Constitution in vain for any power of surveillance which other
federal judges have over those aberrations. Some of the idiosyncrasies
may be displeasing to those who walk in more measured, conservative
steps. But those idiosyncrasies can be of no possible constitutional
concern to other federal judges. It is time we put an end to the monstrous
practices that seem about to overtake us...."”

13. In Chandler®, a Uniled States District Judge had filed a motion for
leave 1o file a petition for a writ of mandamus or alternatively a writ of
prohibition addressed to the Judicial Council of the Tenth Circuit. His
petition sought resolution of questions of first impression conceming, inter
aha, the scope and constitutionality of the powers of the Judicial Councils
under 28 USC 8§ 137 and §§ 332. The Judicial Council of each federal
circuil is under that statute, composed of the active circuit judges of the
circuit. Petitioner asked the Court to issue an order under the All Writs Act
telling the Council to “cease acting in violation of its powers and in violation
of Judge Chandler’s rights as a federal judge and an American citizen”.
Majority held that in essence, petitioner challenged all orders of the Judicial
Council relating to assignment of cases in the Western District of Oklahoma
and fixing conditions on the exercise of his constitutional powers as a Judge.
Specifically, petitioner urged that the Council has usurped the impeachment
power, committed by the Constitution to the Congress exclusively. While
conceding that the invoked statute conferred some powers on the Judicial
Council, petitioner contended that the legitimate administrative purposes to
which it may be turned, do not include stnpping a judge of his judicial
functions as, he claimed, was done there. No writ was issued.

0
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14. The arch of the Constitution of India pregnant from its Preamble,
Chapter [1I (Fundamental Rights) and Chapter IV (Directive Principles) is to
a establish an egalitanian social order guaranteeing fundamental freedoms and
to secure justice — social, economic and political — to every citizen through
rule of law. Existing social inequalities need to be removed and equality in
factisanca&dtuallpcophirmqnnivcufnm.cmad.zx‘mligimor
region subject to protective discrimination only through rule of law. The
Judge cannot retin his earlier passive judicial role when he administers the
b law under the Constitution to give effect 1o the constitutional ideals. The
extraordinary complexity of modem litigation requires him not merely to
declare the rights to citizens but also to mould the relief warranted under
given facts and circumstances and often command the executive and other
agencies 10 enforce and give effect to the order, writ or direction or prohibit
them to do unconstitutional acts. In this ongoing complex of adjudicatory
¢ process, the role of the Judge is not merely to interpret the law but also to lay
new norms of law and to mould the law to suit the changing social and
economic scenario to make the ideals enshrined in the Constitution
meaningful and a reality. Therefore, the Judge is required to take judicial
notice of the social and economic ramification, consistent with the theory of
law. Thereby, the society demands active judicial roles which formerly were
d considered exceptional but now a routine. The Judge must act independently,
if he is to perform the functions as expected of him and he must feel secure
that such action of his will not lead to his own downfall. The independence
is not assured for the Judge but to the judged. Independence to the Judge,
therefore, would be both essential and proper. Considered judgment of the
court would guarantee the constiturional liberties which would thrive only in
e an atmosphere of judicial independence. Every endeavour should be made to
preserve independent judiciary as a citadel of public justice and public
security to fulfil the constitutional role assigned to the Judges.

15. The Founding Fathers of the Constitution advisedly adopted a
cumbersome process of impeachment as 2 mode to remove a Judge from
office for only proved misbehaviour or incapacity which implies that

f  impeachment process is not available for minor abrasive behaviour of a
Judge. It reinforces that independence to the Judge is of paramount
importance to sustain, strengthen and elongate rule of law. Parliament
sparingly resorts to the mechanism of impeachment designed under the
Constitution by political process as the extreme measure only upon a finding
of proved misbehaviour or incapacity recorded by a committee constituted

g under Section 3 of the Act by way of address to the President in the manner
laid down in Article 124(4) and (5) of the Constitution, the Act and the
Rules made thereunder.

16. In all common law jurisdictions, removal by way of impeachment is
the accepted norm for serious acts of judicial misconduct committed by a
Judge. Removal of a Judge by impeachment was designed to produce as

h little damage as possible to judicial independence, public confidence in the
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efficacy of judicial process and to maintain authority of courts for its
effective operation

17. In United States, the Judges appointed under Article Il of the a
Amencan Constitution could be removed only by impeachment by the
Congress. The Congress enacted the Judicial Councils Reform and Judicial
Conduct and Disability Act of 1980 (the 1980 Act) by which Judicial
Council was explicitly empowered to receive complaints about the judicial
conduct “prejudicial to the effective and expeditious administration of the
business of the courts, or alleging that such a judge or magistrate is unable to b
discharge all the duties of office by reason of mental or physical disability".

18. Jeffrey N. Barr and Thomas E. Willging conducted research on the
administration of the 1980 Act and in their two research volumes, they
concluded that “several Chief Judges view the Act as remedial legislation
designed not to punish Judges but to correct aberrant behaviour and provide
opportunity for corrective action as a central feature of the Act™. From 1980 €
to 1992, 2388 complaints were filed. 95 per cent thercof resulted in
dismissal. 1.7 per cent of the complaints ended in either dismissal from
service or cofrective action of reprimands — two of public reprimands and
one of private repnmand. Two cases were reported to judicial conference by
the judicial councils certifying that the grounds might exist for impeachment.

19. Our Constitution permits removal of the Judge only when the motion
was carmied out with requisite majority of both the Houses of Parliament
recommending to the President for removal. In other words, the Constitution
does not permit any action by any agency other than the initiation of the
action under Article 124(4) by Parliament. In Sub-Committee on Judicial
Accownability v. Union of India® this Court at p. 54 held that the removal of
a Judge culmmating in the presentation of an address by different Houses of &
Parliamem to the President, is commitied to Parliament alone and no
initiation of any investigation is possible without the initiative being taken
by the Houses themselves. At p. 71 it was further held that the constitutional
scheme envisages removal of 2 Judge on proved misbehaviour or incapacity
and the conduct of the Judge was prohibited to be discussed in Parliament by p
Article 121. Resultantly, discussion of the conduct of a Judge or any
evaluation or inferences as to its merit is not permissible elsewhere except
during investigation before the Inquiry Committee constituted under the Act
for this purpose.

20. Articles 124(4) and 121 would thus put the nail squarely on the
projections, prosecutions or attempts by any other forum or group of
individuals or Associations, statutory or otherwise, either to investigate or
inquire into or discuss the conduct of a Judge or the performance of his
duties and on/off court behaviour except as per the procedure provided under
Articles 124(4) and (5) of the Consutution, and Act and the Rules. Thereby,
equally no other agency or authority like the CBI, Ministry of Finance, the
Reserve Bank of India (Respondents 8 to 10) as sought for by the petitioner,

3 (1991) 4 SCC 699 - 1991 Supp (2) SCR |
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would mvestigate into the conduct or acts or actions of a Judge. No
mandamus or direction would be issued to the Speaker of Lok Sabha or
Chairman of Rajya Sabha to mitiate action for impeachment. It is true, as
contended by the petitioner, that in K. Veeraswami v. Union of India*
majority of the Constitution Bench upheld the power of the police to
mvestigate into the disproportionate assets alleged to be possessed by a
Judge, an offence under Section 5 of the Prevention of Corruption Act, 1947
subject to prior sanction of the Chief Justice of India to maintain
independence of the judiciary. By interpretive process, the Court carved out
primacy to the role of the Chief Justice of India, whose efficacy in a case like
one at hand would be considered at a later stage.

Duty of the Judge to maintain high standard of conduct. Its judicial
individualism — Whether protection imperative?

21. Judicial office is essentially a public trust. Society is, therefore,
entitied o expect that a Judge must be a man of high integrity, honesty and
required to have moral vigour, ethical firmness and impervious to corrupt or
venial influences. He is required to keep most exacting standards of
propriety in judicial conduct. Any conduct which tends to undermine public
confidence in the integrity and impartiality of the court would be deleterious
to the efficacy of judicial process. Society, therefore, expects higher
standards of conduct and rectitude from a Judge. Unwritten code of conduct
15 writ large for judicial officers to emulate and imbibe high moral or ethical
standards expected of a higher judicial functionary, as wholesome standard
of conduct which would generate public confidence, accord digpity to the
judicial office and enhance public image, not only of the Judge but the court
wself. It is, therefore, a basic requirement that a Judge’s official and personal
conduct be free from impropriety; the same must be in tune with the highest
standard of propriety and probity. The standard of conduct is higher than that
expected of a layman and also higher than that expected of an advocate. In
fact, even his private life must adhere to high standards of probity and
propriety, higher than those deemed acceplable for others. Therefore, the
Judge can ill-afford to seek shelter from the fallen standard in the society.

22. In Krishna Swami v. Union of india® (SCC at pp. 650-51) one of us
(K. Ramaswamy, J.) held that the holder of office of the Judge of the
Supreme Cournt or the High Court should, therefore, be above the conduct of
ordimary mortals in the society. The standards of judicial behaviour, both on
and off the Bench, are normally high. There cannot, however, be any fixed or
set principles, but an unwritten code of conduct of well-established traditions
15 the guidelines for judicial conduct, The conduct that tends to undermine
the public confidence n the character, integrity or impartiality of the Judge
must be eschewed. It is expected of him to voluntarily set forth wholesome
standards of conduct reaffiming fitness to higher responsibilities.

4 (1991)3SCC 655 1991 SCC (Cn) 734
§ (1992) 4 SCC 605
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23. To keep the stream of justice clean and pure, the Judge must be
endowed with sterling character, impeccable integrity and upright behaviour.
Ercsion thereol would undermine the efficacy of the rule of law and the
working of the Constitution itself. The Judges of higher echelons, therefore,
should not be mere men of clay with all the frailties and foibles, human
failings and weak character which may be found in those in other walks of
life. They should be men of fighting faith with tough fibre not susceptible to
any pressure, economic, political or of any sort. The actual as well as the
apparent independence of judiciary would be transparent only when the
office-holders endow those qualities which would operate as impregnable
fortress against surreptitious attempts to undermine the independence of the
judiciary. In short, the behaviour of the Judge is the bastion for the people to
reap the fruits of the democracy, liberty and justice and the antithesis rocks
the battom of the rule of law.

Scepe and meaning of ‘misbehaviour'in Article 124(4)

24. Anticle 124(4) of the Constitution sanctions action for removal of a
Judge on proved misbehaviour or incapacity. The word ‘misbehaviour’ was
not advisedly defined. It is a vague and elastic word and embraces within its
sweep different facets of conduct as opposed to good conduct. In the Law
Lexicon by P. Ramanatha Aiyar, 1987 Edn. at p. 821, collected from several
decisions, the meaning of the word ‘misconduct’, is stated to be vague and
relative term. Literally, it means wrong conduct or improper conduct. It has
to be construed with reference to the subject-matter and the comext wherein
the term occurs having regard to the scope of the Act or the statute under
consideration. In the context of disciplinary proceedings against a solicitor,
the word misconduct was construed as professional misconduct extending to
conduct “which shows him to be unworthy member of the legal profession™.
In the context of misrepresentation made by a pleader, who obtained
adjournment of a case on grounds to his knowledge to be false a Full Bench
of the Madras High Court in First Grade Pleader, Reé® held that if a legal
practitioner deliberately made, for the purpose of impeding the course of
justice, a statement to the court which he believed to be untrue and thereby
gained an advantage for his client, he was guilty of gross improper conduct
and as such rendered himself liable to be dealt with by the High Court in the
exercise of its disciplinary jurisdiction. Misconduct on the part of an
arbitrator was construed to mean that misconduct does not necessarily
comprehend or include misconduct of a fraudulent or improper character, but
it does comprehend and include action on the pant of the arbitrator which is,
upon the face of it, opposed to all rational and reasonable principles that
should govern the procedure of any person who is called upon to decide
upon questions in difference and dispute referred to him by the parties.
Misconduct in office was construed to mean unlawful behaviour or include
negligence by public officer, by which the rights of the party have been
affected. In Krishna Swami case’, one of us, K. Ramaswamy, J., considered

6 AIR 1931 Mad 422 : ILR 54 Mad 520 : 32 Cri LJ 657
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the scope of ‘misbehaviour’ in Article 124(4) and held in para 71 that: (SCC
p-651)

“Every act or conduct or even error of judgment or negligent acts by
higher judiciary per se does not amount to misbehaviour. Wilful abuse of
judicial office, wilful misconduct in the office, corruption, lack of
mtegrity, or any other offence involving moral turpitude would be
misbehaviour. Misconduct implies actuation of some degree of mens rea
by the doer. Judicial finding of guilt of grave crime is misconduct.
Persistent faslure 1o perform the judicial duties of the Judge or wilful
abuse of the office dolus malus would be misbehaviour, Misbehaviour
would extend to conduct of the Judge in or beyond the execution of
judicial office. Even administrative actions or omissions too need
accompaniment of mens rea.”

25. Guarantee of tenure and its protection by the Constitution would not,
however, accord sanctuary for corruption or grave misbehaviour. Yet every
action or omission by a judicial officer in the performance of his duties
which is not a good conduct necessarily, may not be misbehaviour indictable
by impeachment, but its insidious effect may be pervasive and may produce
deleterious effect on the integrity and impartiality of the Judge. Every
misbehaviour in juxtaposition to good behaviour, as a constitutional
tautology, will not support impeachment but a misbehaviour which is not a
good behaviour may be improper conduct not befiting to the standard
expected of a Judge. Threat of impeachment process itself may swerve a
Judge to fall prey to misconduct but it serves disgrace to use impeachment
process for minor offences or abrasive conduct on the part of a Judge. The
bad behaviour of one Judge has a rippling effect on the reputation of the
judiciary as a whole. When the edifice of judiciary is built heavily on public
confidence and respect, the damage by an obstinate Judge would rip apart the
entire judicial structure built in the Constitution.

26. Bad conduct or bad behaviour of a Judge, therefore, needs correction
to prevent erosion of public confidence in the efficacy of judicial process or
dignity of the institution or credibility to the judicial office held by the
obstinate Judge. When the Judge cannot be removed by impeachment
process for such conduct but generates widespread feeling of dissatisfaction
among the general public, the question would be who would stamp out the
rot and judge the Judge or who would impress upon the Judge cither to desist
from repetition or to demit the office in grace? Who would be the
appropriate authority? Who would be the principal mover in that behalf? The
hiatus between bad behaviour and impeachable misbehaviour needs to be
filled in to stem erosion of public confidence in the efficacy of judicial
process. Whether the Bar of that Court has any role to play either in an
attempt to correct the perceived fallen standard or is entitled to make a
demand by a resolution or a group action to pressurise the Judge to resign his
office as a Judge? The resolution to these questions involves delicate but
pragmatic approach to the questions of constitutional law.

£S5
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Role of the Bar Council or Bar Associations — Whether unconstitutional?

27. The Advocates Act, 1961 gave autonomy to a Bar Council of a State
or Bar Council of India and Section 6(1) empowers them to make such
acnon deemed necessary to set their house in order, to prevent fall in
professional conduct and to punish the incornigible as not befitting the noble
profession apart from admission of the advocates on its roll. Section 6(1)(c)
and rules made in that behalf, Sections 9, 35, 36, 36-B and 37 enjoin it to
entertain and determune cases of misconduct against advocates on its roll.
The members of the judiciary are drawn primarily and invariably from the
Bar at different levels. The high moral, ethical and professional standards
among the members of the Bar are preconditions even for high ethical
standards of the Bench. Degeneration thereof inevitably has its eruption and
tends to reflect the other side of the com. The Bar Council, therefore, is
enjoined by the Advocates Act to maintain high moral, ethical and
professional standards which of late is far from satisfactory. Their power
under the Act ends therear and extends no further Article 121 of the
Constitution prohibits discussion by the members of Parliament of the
conduct of any Judge of the Supreme Court or of High Court in the discharge
of his duties except upon a motion for presenting an address to the President
praymg for the removal of the Judge as provided under Article 124(4) and
(5) and in the manner laid down under the Act, the Rules and the rules of
business of Parliament consistent therewith. By necessary implication, no
other forum or fora or platform is available for discussion of the conduct of a
Judge in the discharge of his duties as a Judge of the Supreme Court or the
High Court, much less a Bar Council or group of practising advocates. They
are prohibited to discuss the conduct of a Judge in the discharge of his duties
or to pass any resolution in that behalf,

28. Section 2(c) of the Contempt of Courts Act, 1971, defines “criminal
contempt™ to mean publication whether by words spoken or written, signs,
visible representations or otherwise of any matter or the doing of any act
whatsoever which scandalises or tends to scandalise, lowers or tends to
lower the authority of any court or prejudices or interferes or lends to
interfere with the due course of any judicial proceeding, or interferes or tends
to interfere with or obstructs or tends to obstruct the administration of justice
in any other manner.

29. In Halsbury's Laws of England (4th Edn.) Vol. 9, para 27, at p. 21, it
is stated that scandalising the court would mean any act done or writing
published which is calculated to bring a court or a Judge into contempt, or to
lower his authority, or to interfere with the due course of justice or the lawful
process of the court. Scurrilous abuse of a Judge or court, or attacks on the
personal character of a Judge, are punishable contempts. Punishment is
inflicted, not for the purpose of protecting either the court as a whole or the
individual Judges of the count from repetition of the attack, but for protecting
the public, and especially those who either voluntarily or by compulsion are
subject to the jurisdiction of the count, from the muschief they will incur if
the authority of the tribunal is undermined or impaired. In consequence, the

£6
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court has regarded with particular seriousness allegations of partiality or bias
on the part of a Judge or a count. Criticism of a Judge's conduct or of the
conduct of a court even if strongly worded, is, however, not contempt,
provided that the criticism is fair. temperate and made in good faith and is
not directed to the personal character of a Judge or to the impartiality of a
Judge or court.
30. In Oswald’s Contempt of Court (3rd Edn.), 1993, at p. 50 it is stated
that libel upon courts is made contempt
“10 keep a blaze of glory around them, and to deter people from
attempting to render them contemptible in the eyes of the public.... A
libel upon a court is a reflection upon the King, and telling the people
that the administration of justice is in weak or corrupt hands, that the
fmﬁmmﬁummmurtmjudgm:m
which stream out of that fountain must be impure and contaminated.”
A libel upon a Judge in his judicial capacity is a contempt, whether it
concemns what he did in court, or what he did judicially out of it. At p. 91, it
is stated that all publications which offend against the dignity of the cour, or
are calculated to prejudice the course of justice, will constitute contempt.
Omofmenﬂmesofoﬂemesismndaliﬁngﬂtmm,lqummof
Court (20d Edn.) by C.J. Miller at p. 366, Lord Diplock is quoted from
Chokolingo v. Attorney General ofTrmdnddeabngo’ wimspkt. for the
Judicial Commitiee summarising the position thus:

* *Scandalising the court’ is a convenient way of describing a
publication which, although it does not relate to any specific case either
past or pending or any specific Judge, is a scurrilous attack on the
judiciary as a whole, which is calculated to undermine the authority of
the courts and public confidence in the administration of justice.”

In Borrie and Lowe's Law of Contempt (2nd Edn.) at p. 226 it is stated that
the necessity for this branch of contempt lies in the idea that without well-
regulated laws a civilised community cannot survive. It is therefore thought
important to maintain the respect and dignity of the court and its officers,
whose task it is to uphold and enforce the law, because without such respect,
public faith in the administration of justice would be undermined and the law
itself would fall into disrepute. Even in the latest Report on Contempt of
Court by Phillimore Commuittee to revise the penal enforcement of contempt,
adverting to Lord Atkin's dictum that courts are satisfied to leave to public
opinion artacks or comments derogatory or scandalous to them, in paragraph
162, the Committee had stated that at one stage
“we considered whether such conduct should be subject to penal
sanctions at all. It was argued that any Judge who was attacked would
have the protection of the law of defamation, and that no further
protection is necessary. We have concluded, however, that some
restraints are still required, for two reasons. First, this branch of the law
of contempt is concemed with the protection of the administration of

T (1981) | AIER 244,248 ; (1981) | WLR 106
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justice, and especially the preservation of public confidence in its
honesty and impartiality; it is only incidentally, if at all, concemed with
the personal reputations of Judges. Moreover, some damaging amtacks, 2
for example upon an unspecified group of Judges, may not be capable of
being made the subject of libel proceedings at all. Secondly, Judges
commonly feel constrained by their position not to take action in reply to
criticism, and they have no proper forum in which to do so such as other
public figures may have. Mmmdmamiﬁdmmdnmhtsm

The Comtempt of Courts Act, 1971 engrafted suitable amendments
accordingly.

reedom of expression and duty of Advocate )

3Lh|sumttmﬁmdomnfmhmdcxmmgtmmdbymh
19(I)}a) of the Constitution is one of the most precious liberties in any °©
democracy. But equally important is the maintenance of respect for judicial
independence which alone would protect the life, liberty and reputation of
the citizen. So the nation’s interest requires that criticism of the judiciary
must be measured, strictly rational, sober and proceed from the highest
mmmthunbemgcobuwdhypaﬂmspmtaprﬁsmmmw
inumidatory attitude. The Cournt must, therefore, harmonise constitutional d
vﬂm,gf_frumtumaﬂﬂmnqad for a fwlﬁ_mm_proc;aﬁ_am_m_

functionary, the Judge. If freedom o nfexprmmsubgms_puﬂmﬁ
:nmmbg_@ggg.pnblrjummcam it; but -

if the count comsidered the mmnlud_gcu-l_dsﬂ.iscumlnus._.
_ offensive, intimidatory or malicious, beyond condonable limits, the strong- -
arm of the law maust strike a b} 'who challenges the supremacy of  ©
“the rule of the law its source and stream: The power 10 punish the —
“contemner is, therefore, granted to the court not because Judges need the
protection but because the citizens need an impartial and strong judiciary.

32. It is enough if all of us bear this in mind while expressing opinions
on courts and Judges. But the question that still remains is w
the Court, in_which the Judge occupies the seat of office. honestly believes
'ﬂm‘ﬂmconduﬂofmﬂudgenroftheBmchfoulsﬂufmntmnnfj"_ﬂ!;i or
undf.rrmuasm “lindermine the dignity exy

ople disbelieve the impamiality or integrity of the .Imige,—
Elﬁ: &duqmmmmmmmg‘
mwﬁﬁwtfumﬁ - p
pasmdmmhnuuandcommmcamdlothcsupenuaudmnu:sthmmm
judicial officers were incompetent due to their conduct in the court and High
Court took action for contempt of the court. The question was whether the
members of the Executive Committee of the Bar Association had committed
contempt of the court? This Court held that the attack on a Judge is a wrong

8 AIR I954SC 10: 1953 SCR 1169 : 1954 Cn LI 238
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done to the public and if it tends to create apprehension in the minds of the
people regarding the integrity, ability or faimess of the Judge and to detes
actual and prospective litigants from placing complete reliance upon the
court’s administration of justice, or if it is likely to cause embarrassment in
the mind of the Judge himself in the discharge of his judicial duties, it would
be scandalising the court and be deah with accordingly.

34. The threat of action on vague grounds of dissatisfaction would create
a dragnet that would inevitably sweep into its grasp the maverick, the
dissenter, the innovator, the reformer — in one word the unpopular. Insidious
attempts pave way for removing the inconvenient. Therefore, proper care
should be taken by the Bar Association concemed. First, it should gather
specific. authentic and acceptable material which would show or tend to
show that conduct on the pant of a Judge creating 2 feeling in the mind of a
reasonable person doubting the honesty, integrity, impartiality or act which
lowers the dignity of the office but necessarily, is not impeachable
misbehaviour. In all faimess to the Judge, the responsible office-bearers
should meet him in camera after securing interview and apprise the Judge of
the information they had with them. If there is truth in it, there is every
possibility that the Judge would mend himself. Or to avoid embarrassment to
the Judge, the office-bearers can approach the Chief Justice of that High
Court and apprise him of the situation with material they have in their
possession and impress upon the Chief Justice to deal with the matter
appropriately.
Primacy of the Chief Justice of India

35. It is true that this Court has neither administrative control over the
High Court nor power on the judicial side to enquire into the misbehaviour
of a Chief Justice or Judge of a High Court. When the Bar of the High Court
concerned reasonably and honestly doubts the conduct of the Chief Justice of
that Court, necessarily the only authority under the Constitution that could
be tapped is the Chief Justice of India, who in common parlance is known as
the head of the judiciary of the country. It is of importance to emphasise here
that impeachment is meant to be a drastic remedy and needs to be used in
serious cases. But there must exist some other means to ensure that Judges
do not abuse the trust the society has in them. It seems to us that self-
regulation by the judiciary is the only method which can be tried and

Chief Justice of India is the first among the Judges. Under Articles

124(2) and 217(1), the President of India always consults the Chief Justice of
India for appointment of the Judges in the Supreme Court and High Counts.
Under Article 222, the Presidemt transfers Judges of High Courts in
consultation with the Chief Justice of India. In Supreme Court Advocates-on-
Record Assn. v. Union of India® it was reinforced and the Chief Justice of
India was given centre stage position. The primacy and importance of the
office of the Chief Justice was recognised judicially by this Court in
Veeraswami case* (in para 60 at p. 709). This Court, while upholding power

9 (1993) 4 5CC 4]
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to register a case against a retired Chief Justice of the High Court, perminted
t proceed with the investigauon for the alleged offence under Section 5 of
the Prevention of Corruption Act. The Constitution Bench per majority,
however, held that the sanction and approval of the Chief Justice of India is a
condition precedent to register a case and investigate into the matter and
sanction for prosecution of the said Judge by the President after consultation
with the Chief Justice of India.

36. In Sub-Commirtee on Judicial Accountability’ also the same primacy
had been accorded to the Chief Justice at p. 72 thus: (SCC p. 758, para 112)

“Tt would also be reasonable to assume that the Chief Justice of India
is expected to find a desirable solution in such a situation to avoid
embarrassment to the leamed Judge and to the institution in a manner
whichisomim:ivcmu:indqxndnnofjudiciuymdshmldthc

Chief Justice of India be of the view that in the interests of the instirution

of judiciary it is desirable for the leamed Judge to abstain from Judicial

work till the final outcome under Article 124(4), he would advise the
leamed Judge accordingly. It is further reasonable to assume that the
concemed leamed Judge would ordinarily abide by the advice of the

Chief Justice of India.”

37. International Bar Association at its 19th Biennial Conference held at
New Delhi in October 1982 had adopted minimum standards for Jjudicial
conduct. Paras 27 1o 72 relate to judicial removal and discipline. Para 31
says that “the head of the Court may legitimately have supervisory powers to
control judges on administrative matters”.

38. In “Chilling Judicial Independence™, Trving R. Kaufman, Chief
Judge, US Court of Appeals for the Second Circuit [See: Yale Law Journal
(Vol. 88) 1978-79, p. 681, at p. 712] stated that it seems unwise to allow
bummwhnhcrlmmurm.tudﬂemﬁm,:vminpm, the fate of
Judges. The sheer magnitude of the disciplinary engine would be a major
nuisance. Judges frequently receive hostile or threatening correspondence
from disappointed litigants. Creation of a new disciplinary scheme would
transform a minor annoyance into a constant threat of official action. At the
very least, it would require time-consuming responses by the Judge. Even if
the Judge were not evenwally condemned, the mere invocation of the
statutory provisions might taint him with a devastating stigma. The vestment
of authority might remain but the aura of respect and confidence so essential
to the judicial function would be forever dissipated. He, therefore, suggested
that pressure by the peers would yield salutary effect on the erring Judge
and, therefore, judicial system can better survive by pressure of the peers
instead of disciplinary actions. At p. 709 he stated:

“Peer pressure is a potent tool. It should not be underestimated
because it is neither exposed to public view nor enshrined in law.”

39. Hamry T. Edwards, Chief Judge, US Courts of Appeal for the District
of Columbia Circuit [See: Michigan Law Review (Vol. §7) p. 765] in his

90
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Federal Judges”, after the 1980 Act, suggested that:

“I believe that federal judges are subject to some measure of control
wmmmtubﬁ:ﬁmwhﬁnﬁdﬁuﬂmuadmfyaﬂm
ﬁanrkofmecmmdmndoﬁnmﬁutodumdofimpuchble
misconduct. ‘I would submit that the ideal of judicial independence is
nmwmpmmimdwbcnjudgsmmmimmdmdmmgtﬁmbylh&r
own peers.” This limited system of judicial self-regulation resists no
constitutional dilemma as long as removal power remains with
Congress. ‘I argue that judiciary alone should monitor this bad behaviour
through a system of self-regulation.” ™

He opined that self-regulation would bridge the hiatus between bad
behavi and impeachable conduct to yield salutary effect.

Bearing all the above in mind, we are of the considered view that

here the complaint relates to the Judge of the High Court, the Chief Justice
ofthnﬂighCoumaﬁumm&nmry.aﬂumﬁdmw
enquiry from his independent source, should satisfy himself about the truth
ﬂmimimmwmauammgmoﬁm
aganst the Judge and consult the Chief Justice of India, where deemed
necessary, by placing all the information with him. When the Chief Justice
of India is seized of the matter, 1o avoid embarrassment 1o him and to allow
faimess in the procedure 10 be adopted in furtherance thereof, the Bar should
suspend all further actions to enable the Chief. Justice of India to
appropriately deal with the matter. This is necessary because any action he
may take must not only be just but must also appear to be just to all
mwed,is..izmmnmcvmappwwhavcbmmkcnunderpm
from any quarter. The Chief Justice of India, on receipt of the information
from the Chief Justice of the High Court, after being satisfied about the
correctness and truth touching the conduct of the Judge, may tender such
advice either directly or may initiate such action, as is deemed necessary or
warranted under given facts and circamstances, If circumstances permit, it
may be salutary to take the Judge into confidence before initiating action. On
the decision being taken by the Chief Justice of India, the matter should rest
al that. This procedure would not only facilitate nipping in the bud the
conduct of a Judge leading (0 loss of public confidence in the courts and
sustain public faith in the efficacy of the rule of law and respect for the
Judiciary, but would also avoid needless embarrassment of contempt
proceedings against the office-bearers of the Bar Association and group libel
against all concerned. The independence of judiciary and the sfream of
public justice would remain pure and unsullied. The Bar Association could
remain a useful arm of the judiciary and in the case of sagging reputation of
the particular Judge, the Bar Association could take up the matter with the
Chief Justice of the High Court and await his response for the action taken
thereunder for a reasonable period.
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41.Encum:ﬂhpﬁmmapirm€ﬁcflnﬂic:daﬁigh€mﬂn
Bar should bring them directly to the notice of the Chief Justice of India. On
m:ciptofmchoomphimdw&iaﬂusﬁmuﬂndiawmldinlh:smwzy
act as stated above qua complaint against a Judge of the High Court, and the
Bar would await for a reasonable period the response of the Chief Justice of
India.

ﬂ.hwmldthmb:mcnlhuyminggzpmprwad
mﬁbdnvinwanﬁhdmﬁuimuﬁﬂmtwimumhighoﬂ‘mmmepm
of a non-cooperating Judge/Chief Justice of a High Court could be
disciplined by self-regulation through in-house procedure. This in-house
procedure would fill in the constitational gap and would yield salutary effect.
Unfortunately, recourse to this procedure was not taken in the case at hand,
may be, becanse of absence of legal sanction to such a procedure. '

43. Since the Ist respondent has already demitied the office, we have
stated as above so that it would form a precedent for future.

44. The writ petition is accordingly disposed of .

(1995) 5 Supreme Court Cases 482
(BEFORE K. RAMASWAMY AND N. VENKATACHALA, JJ.)
LIC OF INDIA AND ANOTHER i Appellants;

Versus

CONSUMER EDUCATION & RESEARCH
CENTRE AND OTHERS Respondents.

Civil Appeals No. 7711 of 19941 with No. 5651 of 1995,
decided on May 10, 1995

A. Counstitution of India — Arts. 12, 298, 21, 14, 19 and Preamble & Part
w—mmhmm—m&mﬁﬁ;lm:
pubiic public element — and reasonable,
mmmmmmmmmmm
economic justice — Insurance polices of LIC — Terms and conditions
prescribed therein involve public element — While LIC is entitled to evolve
policies on business principles, it cannot restrict a policy to a dass of persons
ouly thereby denying others its benefits — Term insurance policy under Table
58 of LIC — Object — Held, policy cannot be restricted only to salaried
persons in Govt., quasi-Govt. or repuled commercial firms — Such condition
in Table 58 declared unconstitutional — But that condition being severable
from rest of the conditions, entire Table 58 need not be declared
unconstitutional — Universal Declaration of Human Rights, Art. 25(2) —
International Covenant of Economic, Social and Cultural Rights, Art. 7

B. Constitution of India — Art. 21 — Right to life and livelihood —
Comprehends right to life insurance policies of LIC — Such policies must be
within the paying capacity and means of the insured

t From the Judgment and Order dated 31-1-1994 of the Guyarat High Court in 5.C.A. No. 2614
of 1980
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(BEFORE K-N. SINGH, KULDIP SINGH AND NM. Kastrwar J1.)
- Writ Petition (Criminai) No. 517 of 1989* a
DELHI JUDICIAL SERVICE ASSOCIATION, ;
X TIS HAZARI COURT, DELHI .. Petitioner;
Vesus
STATE OF GUJARAT AND OTHERS .. Respondenss.
With
Writ Petition (Criminal) No. 518 of 1989
AK SRIVASTAVA AND OTHERS .. Petitioners;
Versus
UNION OF INDIA AND OTHERS .. Respondents.
With
Contempt Petition (Criminal) No. 6 of 1989
N.L. PATEL ..  Petitioner;
Vernus d
STATE OF GUJARAT AND OTHERS .. Respondents.
With
Writ Petition (Criminal) Nos. 523-24 of 1989
BHUSHAN B. OZA AND ANOTHER .. Petitioners; ©
Versus
UNION OF INDIA AND OTHERS .. Respondents.
With
Wit Petition (Criminal) Nos. 525-26 of 1989 f
GUJARAT JUDICIAL SER VICE ASSOCIATION ..  Petitioner;
Versus
STATE OF GUJARAT AND OTHERS .. Respondents.
Wier g
Writ Petition (Criminal) No. 527 of 1989
e BAR COUNCIL OF GUJARAT, AHMEDABAD .. Petitioner;
Versus
STATE OF GUJARAT AND OTHERS .. Respondents. p,

t Under Articie 32 of the Constitution of India
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With
Criminal Miscellaneous Petition No. 1110 of 1990
) ¥ COMPLAINT RECEIVED FROM DELHIJUDICIAL
- SERVICE ASSOCIATION, TIS HAZARI, DELHI ..  Petitioner;
Versus
s STATE OF GUJARAT AND OTHERS .. Respondents.
b With
Cri. Misc. Petition Nos. 4271, 4272, 4274, 42774282 of 1989
DELHIJUDICIAL SERVICE ASSOCIATION ..  Petitioner;
Versus
¢ STATE OF GUIARAT AND OTHERS - Rc:pundmu.
With
Criminal Contempt Petition No. of 1989
R.L PANJWANI, ADVOCATE, SUPREME COURT ..  Petitioner;
d Versus
S.R. SHARMA, POLICE INSPECTOR NADIAD
AND OTHERS .. Respondents.
Wuk
Criminal Miscellaneous Petition No. 1110 of 1990
& N.L PATEL, CJM, NADIAD .. Petitioner,
Versus
STATE OF GUJARAT AND OTHERS .. Respondents.
Writ Petition (Criminal) Nos. 517, 518, 523-24, 525-26, 527 of 1989;
f Contempt Petition (Criminal) No. 6 of 1989 and Criminal Miscellancous
Petition Nos. 1110 of 1990 and 4271, 4272, 4274 and 4277-4282 of 1989,
decided on Scptember 11, 1991
thpﬂﬂmﬂhﬂ,lﬂlﬁml[t)mu—wm-
tempt — Police officers assaulting, arresting on flimsy grounds, handculfing
and tying with a rope a Chiefl Judicial Magistrate to wreak vengeance and to
¢ humiliate him in order to show superiority of police power and privilege —
Held, constituted clear case of criminal contempt — Quantum of punishment
.- to be awarded to each contemner found guilty of contempt determined having

regard to the degree and extent of part played by him — Guidelines laid down
by Supreme Court to be followed by State Governments as well a8 High Courts
while arresting Judicial Officers — Judicial Officers should not visit any police
station except in connection with official and judicial duties and with prior
intimation to District and Sessions Judge

Contempt of Courts Act, 1971 — Section 12 — Criminal contempt —
Object of punishing the contemner is to protect the administration of public
justice and not to protect the judges personally
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Constitution of India — Articles 129, 32, 136, 141, 142 —§ Court
mmmmmmmmhwm
uh&rwmm_mummmmmumm
- contempt is Ekely to have repercussions throughout the country o
Soon after the posting of ‘P’ as Chief Judicial Magistrate at Nadiad in
State of Gujarat in October 1988, he found that the local police was not co-
- operating with the courts in effecting service of summons, warrants and notices
0on accused persoms, as a result of which the trials of cases were delayed. He
made complaint against the local police 1o the District Superintendent of ©
Police and forwarded a copy of the same 10 the Director General of Police but
nothing concrete happened. On account of these complaints, ‘S’ the then
Police Inspector Nadiad, became annoyed with the Chief Judicial Magistrate
and withdrew constables posted in the CJM Court. When ‘P’ directed the police
to drop the criminal cases against certain persons who had caused obstruction ¢
in judicial proceedings on their tendering unqualified apology, ‘S' reacted
strongly 1o the direction and made complaint against the CJM to the Registrar
of the High Court through District Superintendent of Police. On September 25,
1989, S’ met the CJM in his chambers 1o discuss a case where the police had
failed to submit charge-sheet within 90 days. During discussion ‘S’ invited the
CIM to visit the police station o sec the papers and further assured that his ¢
visit would mollify the sentiments of the police officials. Accordingly, at about
840 p.m. 'S’ sent a police jeep at the residence of ‘P’ and on that vehicle ‘P
weal 1o the police station. When he arrived in the chamber of ‘S’ in the police
station he was forced Lo consume liquor and on his refusal he was assaulted. He
was handcuffed and tied up with a thick rope by the Police Inspector, 2 Sub-
Inspector, a Head Coastable and a Constable. This was deliberately done in
defiance of Police Regulations and Circulars issued by the Gujarat Government
and the law declared by Supreme Court in Prem Shankar Shukla v. Delhi
Administration, (1980) 3 SCC 526. A panchnama showing the drunken state of
‘P’ was prepared on the dictation of 'S’ and was signed by 'S’ as well as rwo pan-
chas — a Mamlatdar and a Fire Brigade Officer. Thereafter, ‘P’ was taken to [
Civil Hospital handcuffed and tied with thick rope where he was deliberately
made 1o sit outside in the verandah on a bench for half an hour to enable the
public to have a full view of the CJM in that condition. A press photographer
was brought on the scene and the policemen posed with ‘P’ for the press
photograph. The photographs so taken were published in mewspapers. A g
belated justification for this was pleaded by the police that 'P* desired to have
himself photographed in that condition. A request made by ‘P in the casualty
- ward of the Civil Hospital, to the doctors to contact the District Judge and
inform him about the incident was not allowed by ‘S’ and other police officers.
On examination at the hospital, the body of ‘P’ was found to have a number of
injuries. His blood was taken and chemical examination conducted without fol-
lowing the procedure prescribed by the Rules and the Circulars issued by the
Director of Medical Services, Gujarat. The Chemical Examiner submitted the
report holding that the blood sample of ‘P’ contained alcohol on the basis of
the calculation made by him in the report, though he later clearly admitled that
he had never determined the quantity of liquor by making calculation in any
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Other case before. At the initial stage only one case was regisiered against ‘P’ by
the police under the Bombay Prohibition Act, but when lawyers met ‘S for
secyring release of ‘P’ on bail, the offence being bailable, °S' registered another
Cas¢ under Sections 332 and 506 [PC in order to frustrate the attempt 10 get ‘P
released as offence under Section 332 is non-bailable. The then District Super-
intendent of Police did not take any immediate action in the matter; instead he
created an alibi for himself alleging that he had gone elsewhere and stayed in a
Government Rest House there. The register at the Rest House indicating the
entry regarding his stay was found to have been manipulated subsequently by
making interpolation. All these facts were found cstablished by a then sitting
Judge of Allahabad High Court who was appointed as Commissioner by the
Supreme Court 1o hold inquiry and submit report after the Court ook cog-
nizance of the mailter and ssued notices 10 the State of Gujarat and other
police officers pursuant 10 the wril petitions under Article 32 filed and
telegrams sent 10 the Court from all over the country by Bar Councils, Bar
Associations and individuals for saving the dignity and honour of the judiciary.
Two basic questions arose before the Supreme Court: (1) Whether the incident
constituted contempt of coun? (2) Whether Supreme Court has inberent juris-
diction or power o punish for contempt of subordinate or inferior courts under
Article 129 and whether the inherent jurisdiction and power of the Supreme
Court is restricted by the Act? Disposing of the writ petitions, contempt peti-
tions and criminal miscellaneous petitions the Supreme Court

Held :

(1) The definition of criminal contempt is wide enough to include any act
by a person which would tend to interfere with the administration of justice or
which would lower the authority of court. The public have a vital stake in effec-
tive and orderly administration of justice. The Court has (he duty of protecting
the interest of the community in the due administration of justicc and, so, it is
entrusted with the power to commit for contempt of court, not 10 protect the
dignity of the Court against insult or injury, bul, to protect and vindicate the
right of the public so that the administration of justice is not
prejudiced, obstructed or interfered with. The power 1o punish for contempl is
thus for the protection of public justice, whose interest requires thal decency
and decorum is preserved in Courts of Justice. Those who have to discharge
dury in a Court of Justice are protected by the law, and shiclded in the discharge
of their duties. Any deliberate interference with the discharge of such duties
either in court or outside the court by attacking the presiding officers of the
court, would amount to criminal contempt and the courts must take serious
cognizance of such conduct. (Paras 42 and 43)

In this case the CJM was assaulted, arresied, handcufied and tied with a
thick rope around his arms and body by the police officers as if he was a wild
animal, He was taken in that condition to the hospital for medical eamination
where he was made 10 sit in the verandah exposing him 10 the public gaze,
providing opportunity to the members of the public (o se¢ that the police had
the power and privilege to apprehend and deal with a Chief Judicial Magistrate
according to its sweet will. The incident is not a case of physical assault on an

96
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individeal judicial officer; instead it is an onslaught on the institution
!mimamwmuamﬁuﬁmhﬁ
its judicial authority. Its effect was not confined to one District or State, it had a
hﬂaqmcﬁmmmmqhmm.miﬂdﬂmhiﬁmnul
hmmuzd&mimemhwmmemdnsohpﬁding
uﬁg{ﬂa_mpmuuhmdmﬂhnsymumwcﬂmm
humiliate him publicly as has been done in the instant case. The conduct of
police officers in assaulting and humiliating the CJM brought the authority and
administration of justice into disrespect, affecting the public confidence in the
institution of justice. The Chief Judicial Magistrate is head of the Magistracy in
the district who administers justice (o ensure, protect and safeguard the rights
of citizens. The subordinate courts at the district level cater to the need of the
masses in administering justice at the base level. By and large the majority of
the people get their disputes adjudicated in subordinate courts. It is therefore,
mmth;_m tlmrl;-t nfct']h;mgnniq that the authority of subordinate
courts is protected. If the is led into lous police officers
224 1 he s asanicd, handcuied nd rope, e pubic & bound o Jose it i
courts, which would be destructive of basic structure of an ordered society. If
this is permitted Rule of Law shall be supplanted by Police Raj.
(Paras 40 and 43)
Prem Sharkar Shulda v. Delhi Adwinistration, (1980) 3 SCC 526: 1980 SCC (Cri) 815;
Surdl Batra v. Dethi Administration, (1978) 4 SCC 494: 1979 SCC (Cri) 155, relied on
mu.m&mﬁmmﬁu ) 31 Sol Jo 60, Offunr v. U.S., (1954) 348
US 11: 99 L Ed 11; Altorney General v. Times Newspapers, (1974) AC 273: (1973) 3
Al ER 54, referred 1o
Therefore, ‘S’, the Police Inspector, who had pre-planned the entire
scheme, the SI, the Head Constable and the Constable who had taken active
part in this shameful episode with a view to malign and denigrate the CJM on
account of his judicial orders against the police were guilty of contempt of
court. The Mamlardar was also in complicity with ‘S’ and he having actively
participated in the preparation of the document to malign and humiliate the
CJM and 10 prepare a false case against him, is also guilty of contempt of court.
Besides, the then District Superintendent of Police did not discharge his duty
like 2 responsible police officer; instead he identified himself with the Police
and actively abetted the commission of onslaught on the CJM. There-
fore, he was also guilty of contempt of court. (Paras 45 and 46)

In determining the punishment, (he degree and the extent of part played
by each of the contemners has to be kept in mind. The Police Inspector, who
had planned the entire episode, being the main culprit, deserves the maximum
punishment. He shall undergo simple imprisonment for a period of six months
and he shall pay fine of Rs 2000. The Sub-Inspector, who took active part in
assaulting and tying the CJM at the behest of the Inspector, shall undergo
simple imprisonment for a period of five months and pay a fine of Rs 2000 and
in default he shall undergo one month’s simple imprisonment. The Head Con-
stable and the Constable, who also took active part in the incident, but as sub-
ordinate officials, acted under the orders of his superior officer and therefore,
both are convicted and awarded simple imprisonment for a period of two

97
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months and a2 finc of Rs 500 cach, in default they would undergo simple
imprisonment for a further period of 15 days. The Mamlatdar who was friendly
10 the Inspector but had no axe 10 grind against the CJM and acted under the
influence of the Inspector, is, convicted and awarded two months” simple
imprisonment and a fine of Rs 1000 and in default he would undergo one
month’s simple imprisonment. The then District Superintendent of Police, who
had actively abetted the commission of the onslaught on the CJM, is convicied
and scatenced 10 imprisonment for a period of one month and to pay a finc of
Rs 1000 and in default 10 undergo simple imprisonment for 15 days. So far as
other respondents, against whom notices of contempt have been issucd by the
Court, are concerned there is no adequate material on record to hold them
guilty of contempt of court. Accordingly, notice issued to them are discharged.
However, the then D.G., Police was totally indifferent to the news that a CJM
was arrested, handcuffed, roped and assaulted. He took this news as a routine
matter without taking any steps 10 ascertain the correct facts or effective action
against the erring police officers. If the head of the police administration in the
State exhibits such indifference 10 a sensitive matter which shook the entire
judicial machinery in the State, nothing better could be expecied from his sub-
ordinate officers, He did not act like a responsible officer. The State Govern-
ment should take action againsi him deparimentally on the basis of the findings
recorded by the Commission. Discharge of contempt notices docs not absolve
these officers of their misconduct. The State Government is directed to proceed
with the disciplinary proceedings for laking appropriate action apainst
them. (Paras 52 and 53)

It is hoped that the State Governmeat will take effective measures (o avoid
reoccurrence of any such instance. The State Government should further take
immediate steps for the review and revision of the Police Regulations in the
light of the findings recorded by the Commission. However, the following
p:ﬂdjnﬁmhmuuwnwmmmkhmmmormtmm-
tion of a Judicial Officer :

(h}AJudkthﬂmshmﬂdbemndhrnyoﬂmwmﬂhﬁmﬁnn
to District Judge or the High Court as the case may be. _

(B)lnm:utnmﬂtymrimmdimmmdﬂudidﬂﬂfﬁmnntya
technical or formal arrest may be effected.

(C) The fact of such arrest should be immediately communicated to the
District and Sessions Judge of the concerned District and the Chief Justice of
the High Court.

(D) The Judicial Officer so arrested shall not be taken to a police station,
without the prior order or directions of the District and Sessions Judge of the
concerned district, if available.

(E]Imm:ﬂmhdﬁﬁushﬂlheprwidcﬂmmhdidaloq&guformm-
munication with his family members, Jegal advisers and Judicial Offscers,
including the District and Sessions Judge.

{E}Nnmmtotalﬂidnloﬁwrntnhummummudm
uymmmanmupmrmymadinltﬁuumndmndmptinm
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. of the Legal Adviser of the Judicial Officer concerned or another
Judicial Officer of equal or higher rank, if available.
(G) Ordinarily there should be no handcuffing of 2 Judicial Officer. a

The above guidelines arc not cxhaustive but these are minimum
which must be observed in case of amrest of 2 Judicial Officer. These

P ﬁmmuwabyMStmnﬁmunmtumunhyms

(Paras 54, 55and 56) b
Further, no Judicial Officer should visit 2 Police Station on his own except
in connection with his official and judicial duties and functions. If it is necessary
for a Judicial Officer or a Subordinate Judicial Officer to visit the Police Sta-
tion in connection with his official duties, he must do so with prior intimation
of his visit to the District and Sessions Judge. (Para 57)
(2) Since the Supreme Court has power of judicial superintendence and
control over all the courts and tribunals functioning in the entire lerritory of
the country. It has a corresponding duty to protect and safeguard the interest of
inferior courts to ensure the flow of the stream of justice in the courts without
any interference or attack from any quarier. The subordinate and inferior
courts do not have adequate power under the law to protect themselves. There-
fore, it is necessary that the Supreme Court should protect them. Under the
constitutional scheme the Supreme Court has a special role in the administra-
muutmhmmmmmummnmmmm
mpnufhuhmnrmecmuﬁnumampﬂmdemmmof
the Court under these articles of the Constitution cannot be curtailed by law e
made by Central or State legislature. Though High Courts have power o persist
for the contempt of subordinate courts but that does not affect or abridge the
inherent power of the Supreme Court under Article 129. The Supreme Court
and the High Court both exercise concurrent jurisdiction under the constitu-
tional scheme in matters relating o fundamental rights under Articles 32 and ¢
ﬂ&wﬂmw&wﬁsjumﬁnhantommmMr
contempt of subordinate courts would not be inconsistent to any constitutional
scheme. The Apex Court is duty bound to take effective steps within the con-
stitutional provisions to cnsure a frec and fair administration of justice
throughout the country. For that purpose it must wield the requisite power (0
take action for contempt of subordinate courts. Ordinarily, the High Court g
would protect the subordinate court from any onslaught on their independence,
but in cxeeptional cases, such as when atiack on judges or Magistrates of sub-
ordinate courts may have wide repercussions throughout the country, extra-
ordinary situation may prevail affecting the administration of public justice or
whmmemmjuﬁﬁmhnﬂmcd,mcwmnmyﬂmﬂyuhmr h
nizance of contempt of subordinate courts. However, Court will sparingly
exercise its inherent power in taking cognizance of the contempt of subordinate
courts, as ordinarily matters relating to contempt of subordinate courts must be
dealt with by the High Courts. The instant case is of exceptional nature, as the
incident created a situation where functioning of the subordinate courts all over
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the country was adversely affected, and the administration of justice was
paralysed. Therefore, the Supreme Court took cognizance of the matter.

(Para 37)
KL Gauba v. Hon'ble the Chicf Justice and Judges of the High Court of Judicanure o
Lahore, AIR 1942 FC 1: 43 Cri LJ 311: 1941 FCR 54; Purshottam Lal Jaitly v. King-
Emperor, 1944 FCR 364, dissinguished and lmised
Coanstitution of Indis — Articles 136 and 124 — Supervisory and appellate
jurisdiction of Supreme Court of India — Held, appellate jurisdiction under
Article 136 is plenary unaflected by Courts own rules of practice such as
exhaustion of allernate remedies — Also this jurisdiction unaffected by Arti-
cles 132, 133, 134 and 134A — From this plenary jurisdiction under Article 136
flows supervisory jurisdiction over all courts and tribunals in [ndia
Held :

The Court’s appellate power under Article 136 is plenary. It may entertain
mwﬁﬁmﬁ;wﬂﬂk&um@tmyommwaﬂwﬂm
tribunal on any other subordinate court. The width and amplitude of the power
':smnaﬂ*anndhym;mﬁmmﬂfumwmmprmcwnin
insisting that before invoking the jurisdiction of the Court under Article 136,
the aggricved party must exhaust remedy available under the law before the
appellate authority or the High Court. Self-imposed restrictions by the
Supfmchmﬁunmdhmito{irswidepommmlmainmyappul
aplns:mnrdaarjadgmmtpmedtg-mymmortn‘bunal in the country
without cxhausting alternative remedy before the appeliate authority or the
Hi;nmmmwumcuprmmmmmmmmump-
tﬁ"mrﬁn;inmidclsmhcpowdthcsﬂpmemmmamnduh
unaffected by Articles 132, 133, 134 and 134-A. (Para 15)

mhpmmhmwidepowmlmufarcudmnmmciudpnm
mdardmpmadhynymnotummlinlh:mw.maddimnwm
WM.mmmwmmmmmw
apimlmyordanluymninmcmunuy.‘[heplmryjnﬁndmnnfthe
Snprm@nnm;nﬂluvcmdhwappak:pinstwmdﬁnhmmur
tribunal, confers power of judicial superintendence over all the courts and
tribunals in the territory of India including subordinate courts of Magistrate
and District Judge. The Supreme Court has, therefore, supervisory jurisdiction
over all courts in India. (Paras 18 and 31)
Shankar Mehia v. Thakur Raghuraj S AIR 1954 SC 520: (1955) 1 SCR 267:9
mz?it m;Auﬁnﬂdam v. PSR wm (19‘!9):5{:059?: 1979 SCC (Ci)
‘Samdlnﬂ:—Mdu 129, 215, 136 and 227 — Contempt of
m—mﬁhhcmummdwuww]nﬁﬂkﬁmw
mnmhnrwmmamwmuwmmnmsme
whmemmrmmmhmﬂlmm&
llﬁmmemjmﬂkﬂm—JMmmﬁpﬂwzrdw&nﬂh
mﬂmuaﬁinmymmu—hprcmmnmhmiuelumjuruﬂ:-
tiuninm:hmmrsndhwﬂ!beﬂnal—mumpturmummduﬁnm

curtail this power

oD
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Cmﬂum_mmmm-—muaw_
- power 10 summarily for of court —
.dllﬂnh: punish for contempt Words
Constitution of India — Articles 129 and 246 and Schedule VII List I
Entry 77 — Ceatral legislation under Entry 77 of List [ read with Article 246
cannol |mpiage upon Supreme Court's power under Article 129 to take action

mmum&ﬂmm—deMIHLSu-

Contempt of Courts Act, 1971 — Section 15 — It is only a procedural and
not substantive provision and does nol confer on Supreme Court or High
Courts any power for taking action for contempt
It was contended that Articles 129 and 215 demarcate the respective areas
dmndm&mwmnmmwmmmm.m
Ccuﬂ'sjwisdinﬁonndu.&nﬂell?imnﬂudtomemmmptnf
itself only and it has no jurisdiction to indict a person for contempt of an
inferior court subordinate to the High Court. It was urged that even if the
Court is a court of record, it has no power to take action for the con-

tempt of a Chief Judicial Magistrate’s court as neither the Constitution nor any
statutory provision confers any such jurisdiction or power on the Supreme
Cumllwmmwpdthtnmumm;hmmhmmed,itm
mo{jwmmmwcmammwmmue
courts and further Section 15 of the Act expressly confers power on the High
Court 1o take action for the contempt of subordinate courts. The Supreme
Court being a court of record has limited jurisdiction to take action for con-
mm;;wﬂndfunﬁmmidelﬂ.ithsnojmﬁdﬁ:ﬁonmindictapmonmrme
contempt of subordinate or inferior courts. Rejecting the contentions
Held :
mmwmnnwwufﬁ;hmmuemumdmm
Constitution does not define “Court of- Record”, but this expression is well
mmphﬁhjnrﬂhiw:ﬂhmmofnmrdi:"amwhumrthem
m;udthlp;owdmpmmndbrapcrpmﬂmmﬁﬂmdtudmny’
mm:pwuafmmiypum;mmmdimﬂumﬂuofnb
ordinate courts. (Paras 19 and 21)
Jowitt's Dictionary Mﬁiﬂ;m&uwm;WMmHPm
(anﬂdﬁtf\fd.ln.papmwlmaf&#ﬂdMMVﬂ-
10, para 709, page 319, relied on

Sukhdev Sdhv%!ﬁu‘éud ma!#FEPSUPEpCmf,AIRIQS#SC
m&sﬁmmﬁﬁlu 1765 Wilm 243; Rainy v. Justices of Seirra Leone, (1853) 8
Moore’s PCC: 54; Surendranath Banerjea v. Chief Justice Judges of the High Court
at Fort William in Bengal, ILR 10 Cal 109: 10 1A 171: 4 Sar 474, referred o -
miﬁpmnbduamno!mmwpwainmpmof
mwnfiwuwwuolmsminmmmnmmmofm
qmpm@nhwmhmﬁm&pmmunbﬁ‘ngty&’ﬁpu
Cnun:ndasupa'bmmunntrwmdhnpowmddermi!&cmlmw:dic:Mn
under Article 129 and it has jurisdiction to initiale or entertain proceedings for
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of subordinate courts also. This view does nol run counter 10 any

provision of the Constitution. (Paras 3] and 38)
Article 227 confers supervisory jurisdiction on the High Cournt and in
exercise of that power High Court may correat judicial orders of subordinate
courts. [n addition to that, the High Court has administrative control over the
subordinate courts. Supreme Court’s power 1o correct judicial orders of the
subordinate courts under Article 136 is much wider and more effective than
that contained under Article 227. Absence of administrative power of super-
intendence over the High Court and subordinate court does not affect the
Supreme Court’s wide power of judicial superintendence of all courts in India.
Once there is power of judicial superiniendence, all the courts whose orders are
amenable to correction by the Supreme Court would be subordinate courts and
therefore, the Supreme Court also possesses similar inherent power as.the High
Court has under Article 215 with regard 10 the contempt of subordinate cours.
The jurisdiction and power of a superior Court of Record to punish contempt
of subordinate courts was not founded on the Court’s administrative power of
superintendence; instead the inherent jurisdiction was conceded 10 superior
Court of Record on the premise of its judicial power lo correct the errors of
subordinale courts. (Para 31)
While courts constituted under 3 law enacted by the Parliament or the
State legislature have limited jurisdiction and they cannot assume jurisdiction
in a matter, not expressly assigned 1o them, that is not 50 in the case of a super-
jor court of record constituted by the Constitution. Such a court does nol have
a limited jurisdiction; instead it has power (o determine its own jurisdiction. No
matter is beyond the jurisdiction of a superior court of record unless il is
shown to be so under the provisions of the Constitulion. In the

absence of any express provision in the Constitution the Apex Court being a
mnoirwurihlsjurhihiuninmymuﬂudiflhﬂebemydomme
Comhupowwdmumimhsjwisdicﬁmnmhdnﬂmimﬁnni:mﬁuw
High Court, the same would be subject 10 appeal 10 the Supreme Court, but if
the jurisdiction is determined by the Supreme Court it would be final. (Para 38)
Naresh Shridhar Mirajkar v. State of Maharashara, AIR 1967 SC 1: (1966) 3 SCR 744,

distinguished
Halsbury England, 4th val 1 T13, refied on
' Hm:fm 1 of 1964, ﬁm&s%'?:;(%ﬂ 1 SCR 413, approved
Ganga Bishan v. Jai Narain, (1986) 1 SCC 75, relied on
Inherent powers of a superior Court of Record have remained unaffected
even after codification of Contempt Law. There is no provision in the Con-
tempt of Courts Act, 1971 curtailing the Supreme Court’s power with regard 10
contempt of subordinate courts. Section 15 of the Act prescribes modes for
taking cognizance of criminal contempt by the High Court and Supreme Court.
It is not a substantive provision conlferring power or jurisdiction on the High
Court or on the Supreme Court for laking action for the contempt of its sub-
ordinate courts. The whole object of prescribing procedural modes of taking
cognizance in Section 15 is 10 safeguard the valuable ﬁ::i:ti th: l-hg‘;nC;u;'If
reme Court being wasted by frivolous com of con
::ﬂ m{he Sup! Cou g by 26 a8 77)
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Gandhi, Re, AIR 1920 Bom 175: 21 Cxi LJ &35 22 Bom LR 368; Abdud
Hawsan Jasshar case, AIR 1926 All 623: 24 ALY 5 in the report as In re
Hadi Husian v. Nasir Uddin Haider; Shantha Nand Gir v. Basudevanand, AIR 8
1930 All 225: 1930 ALY 402 (FB); Mt Hirabai v, Mangalchand, AIR 1935 Nag 46: 156
IC666: 31 NLR I54; ishen Lalv. Emperor, AIR 1937 Lah 497 38 Cri LY 883: 39
mmmgﬁmﬂwr.hﬁMMMIWDﬂhﬂkﬂﬂi

LY 421: 1999 194 approved

! Legal Remembrancer v. Ghosh, TLR 41 Cal 173: 17 CWN 125% 18 CLJ 452

)y overndled

Sy S Sl e Ak o b PEFSU HighCour, AR 9345
: v, 1 i

MS&(&!}MARIWEM&EWJ&&;M%U&

IWU.MMM[MI}!SEIH:[EE!}ISCRBI:IQBISCC

(Cri) 175, relied on

Rav.hh{lﬂﬂgnlmﬁt IMS]MERREPHI;EI?.M{IMHKB

32: (1904-7) All ER Rep 60; King v. Editor of the Daily Mail, (1921) 2 KB 733: (1921) ¢

Al ; General v. British Broadcasting Corpe, (1980) 3 All ER 16]:

Venkawrao, Re, 21 Mad LJ 832 10 MLT 209: REWW

(1980)3 108, referred 10

Entry 77 of List | of the Seventh Schedule read with Articie 246 confers
posver on the Parliament 1o enact law with respect (o the constitution, organisa-
tion, jurisdiction and powers of the Supreme Court including the contempt of
the Supreme Court. The Parliament is thus competent (o enact a law relating to d
the powers of Supreme Court with regard to ‘contempt of itself; such a law may
prescribe procedure to be followed and it may also prescribe the maximum
punishment which could be awarded and it may provide for appeal and for
other matters. But the Central legislature has no legislative competence to
abridge or extinguish the jurisdiction or power conferred on this Court under ¢
Article 129. The Parliament’s power (o legislate in relation 10 law of contempt
relating to Supreme Court is limited. Therefore the Act does not impinge upon
this Court’s power with regard to the contempt of subordinate courts under
Articie 129 (Para 28)

Constitution of India — Article 129 — ‘Including the power to punish for
contempt of itsell — Word ‘including’ — Interpretation of — Indicates
Supreme Court has power to punish for contempt of itself as well as sub-
ordinate courts — Words and Phrases

Interpretation of the Constitution — Construction rendering any expres-
sion of the provision superfluous or redundant not acceptable
Held :

The expression “including the power to punish for contempt of itself”
used in Article 129 is not restrictive, instead it is extensive in nature. The
expression “including” extends and widens the scope of power. The plain

of Article 129 clearly indicates that the Supreme Court as a Court of
Record has power to punish for contempt of itself and also something else
which could fall within the inherent jurisdiction of a court of record. In inter-
pruiumemmﬁmﬁauithmwm&hhmadumammnwm
would render any expression superfluous or redundant. The courts ought not io
accept any such construction. While construing Article 129, it is not permissible
to ignore the significance and impact of the inclusive power conferred on the
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Supreme Court. Since the Supreme Court is designed by the Constitution as a
Court of Record and as the Founding Fathers were aware that a superior court
of record had inherent power 10 indict a person for the contempt of itself as
well as of courts inferior (0 it, the expression “including” was deliberately
inseried in the artide. Article 129 recognised the existing inherent power of a
court of record in its full plenitude including the power o punish for the con-
tempt of inferior courts. If Article 129 is susceptible of two interpretations, the
interpretation which would preserve the inberent jurisdiction of the Supreme
Court being the superior Court of Record has to be acoepted, Lo safeguard and
protect the subordinate judiciary, which forms the very backbone of administra-
tion of justice. The subordinate courts administer justice at the grassroot level
Their protection is necessary to preserve the confidence of people in the
efficacy of courts and 10 ensure unsullied fow of justice a1 its base Jevel,

(Para 29)
Constitution of India — Article 129 — Inherent power of Supreme Court

under, to punish for contempt of itsell as well as subordinate courts not

affected by conferment of appellate power under Section 19 of Contempt of
Courts Act, 1971

Disputing the inherent power of the Supreme Court with regard to the
of subordinate courts it was contended that inherent powers are
always preserved, but they do not authorise a court to invest itself with jurisdic-
tion when that jurisdiction is not conferred by law. It was urged that the status
of an appellate court like High Court, does not enable the High Court to claim
original jurisdiction not vested by law. Similarly, the Supreme Court having
appellant jurisdiction under Section 19 of the Contempt of Courts Act, 1971,
cannOt invest itsell with original jurisdiction for comtempt of subordinate
courts. Rejecting the contention
Held :

Where jurisdiction is conferred an a court by a statute, the extent of juris-
diction is limited (o the extent prescribed under the statute. But there is no such
limitation on a superior court of record in matters relating to the exercise of
constitutional powers. The conferment of appellale power on the Supreme
Court under Section 19 of the Contempt of Courts Act does not and cannot
affect the width and amplitude of its inherent powers under Article 129.

(Para 30)
Raja Soap Factory v. S.F. Shantharaj, AIR 1965 SC 1449: (1965) 2 SCR 800, dis-
anguished

Constitution of India — Articles 142, 32 and 136 — Scope of Supreme
Court’s power under — Supreme Court has power to quash criminal proceed-
ings pending against a person in order to do complete justice once it has taken
selsin of the cause or matter — ‘Cause’ or ‘matter’ would include proceedings
pending in court, civil or criminal — Need of ‘complete justice’ woald depend
upon facts and circumstances of cach case — When Supreme Court already
taken cognizance of contempt matter arising out of an incident which was sub-
ject matter of trial before criminal court, held, it had ample power to quash the
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criminal proceedings to do complete justice and prevent abuse of process of the
¢ourt — This power cannot be restricted by any statute

[t was contended that in the present contempl proceedings the Supreme
mwmmnmmmqmmmmmpgm
against the CJM. It was urged that once a criminal case is registered against a
PpeTson the law requires that the court should allow the case to proceed 1o its
normal conclusion and there should be no interference with the process of trial.
Rejecting the contention
Held :

Article 142(1) provides that Supreme Court in exercise of its jurisdiction
may pass such decree or make such order as is necessary [or doing complete
justice in any ‘cause’ or ‘matter’ pending before it. The expression ‘cause’ or
‘matter’ would include any proceeding pending in court and it would cover
almost every kind of proceeding in court including civil or criminal. Though
there is po provision like Section 482 of the Criminal Procedure Code confer-
ring express power on the Supreme Court 1o quash or set aside any criminal
proceedings pending before a criminal court to prevent abuse of process of the
court, but the inberent power of the Court under Article 142 coupled with the
plenary and residuary powers under Articles 32 and 136 embraces power 1o
quash criminal proceedings pending before any court tp do complete justice in
the matier before the Supreme Court. If the Supreme Court is satisfied that the
proceedings in a criminal case are being utilised for oblique purposes or if the
same are continued on manufactured and false evidence or if no case is made
out on the admined facts, it would meet the ends of justice 1o set aside or quash
mmmmﬂmumswcﬂmanmﬁﬁmmmmm
proceedings amount to abuse of process of court it would quash such proceed-
ings 10 ensure justice. It is idle 1o suggest that in such a situation the Supreme
Court should be a helpless spectator. (Paras 50 and 49)

The Supreme Court’s power under Article 142(1) to do “complete justice™
is entirely of different level and of a different quality. What would be the need
of “complete justice” in a cause or matier would depend upon the facts and cir-
cumstances of each case and while exercising that power the Court would take
into consideralion Lhe express provisions of a substantive statule. Any prohibi-
tion or restriction contained in ordinary laws cannot act as a limitation on the
constitutional power of the Supreme Court. Once the Supreme Court has seisin
of a cause or matter before it, it has power to issue any order or direction to do
“complete justice” in the matier. This constitutional power of the Apex Court
cannot be limited or restricted by provisions contained in statutory law. No
enactment made by Central or State legisiature can limil or restrict the power
of the Supreme Court under Article 142, though while exercising power under
Article 142, the Supreme Court must lake into consideration 1he staluiory
provisions regulating the matter in dispute. (Para3l)

Since the foundation of the criminal trial of the CJM is based on 1he facls
which have already been found 1o be false, it would be in the interest of justice
and also to do complete justice in the cause to quash the criminal proceed-
ings. (Para 51)

/
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Prem Chand Garg v. Excise Commissioner, U.P, Allshabad, AIR 1963 SC 996: 1963
Supp | SCR 835; AR Antulay v. RS. Neyak, (1988) 2 SCC 602 1988 SCC (Cri) 372,

€  Hobans Singh v. State of UP, (1982) 2 SCC 101: (1982) 3 SCR 235: 1982 SCC (Cxi
361; Siase of UP. v. Poasu, (1976) 3 SCC 1: (ma{) 3 sr?:n 1005: lmscc(m}(us];
Ganga Bahan v. Jai Narain, (1986) 1 SCC 75; it R Komani v. RR Kamani,
4SCC38 AIR 1966 SC 1942 (1966) 3
(¥ 1 413; Seate of WB. v. Kumar 1 1 2
o sﬁ?ﬂ 121: 1982 SCC ;{h‘) 283, Ji:-wm&{ mmscs ﬁﬁ-&ml ik
Chandrojirao Angre, (1983) 1| SCC 692 1988 SCC (Cri) 234, relied on
Constitution of India — Article 20(3) — Ingredients of

Coastitytion of India — Articles 20(3), 129, 32 — Public Interest Litiga-

tion — Contempt proceedings — Mere issue of notice to the contemners and

¢ bquiry made and evidence recorded against them by Commissioner appointed

by the Supreme Court, held, not hit by Article 20(3) — Contemners not
‘persons accused of an offence’ within the meaning of Article 20(3)

Contempt of Courts Act, 1971 — Sections 2(c) and 1S — Criminal con-
tempt proceedings — Different from proceedings for ordinary criminal offence
d [t was contended on behalf of the police officers that the findings recorded
by the Commission cannot be taken into account as those findings are hit by
Article 20(3) because the police officers against whom criminal cases have beea
registered were compelled (0 be wilnesses againsi themselves by filing affidavits
and by subjecting them 10 cross-examination before the Commissioner. Any
finding recorded on the basis of their evidence is violative of Article 20(3).
e } the contention
Held :

In order to avail the protection of Article 20(3) three conditions must be
satisfied. Firstly, the person must be accused of an offence. Secondly, the ele-
ment of compulsion (0 be a witness should be there and thirdly it must be

f against himself. All the three ingredients must necessarily cxist before protec-
tion of Article 20(3) is available. If any of these ingredients do not exist, Article

20(3) cannot be invoked (Para 12)
Balkishan A. Devidayal v. State of Maharashire, (1980) 4 SCC 600: 1981 SCC (Cri) 62,
relied on

Mere issue of notice or pendency of contempt proceadings do not attract

9 Article 20(3) as the contemners against whom notices were issued were not
accused of any offence. A criminal contempt is punishable by the superior
courts by fine or imprisonment, but it has many characteristics which dis-
tinguishes it from ordinary offence. Since, the contempt proceedipgs are not in

the narure of criminal proceedings for an offence, the pendency of contempt

h proceedings cannot be regarded as criminal proceedings mercly because it may
end in imposing punishment on the contemner. A conlemner is not in the posi-
tion of an accused. It is open to the court 10 cross-examine the contemner and
even if the contemner is found 1o be guilty of contempt, the court may accept
apology and discharge the notice of contempt, whereas tendering of apology
no defence 10 the trial of a criminal offence. This peculiar feature distinguishes
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contempt proceedings from criminal proceedings. In a criminal trial where a
person is accused of an offeace there is a public prosecutor who prosecutes the
case on behalfl of the prosecution against the accused but in contempt proceed-
ings the court is both the accuser as well as the judge of the accusation. Con-
tempt proceeding is sui gencris. In this view the contemners do not stand in the
position of a “person accused of an offence™ merely on accoumt of issue of
W notice of contempt by this Court and the Commission which was acting on

behall of this Court had full authority 10 record the testimony of the con-
lcmners. (Paras 12and 13) b

Tushar Kangi Ghosk, Re and Another, AIR 1935 Cal 419: 36 Cri LJ 1053: 39 CWN 394,

Sodhi v. Chief Justice and the FEPSU Court,
1&wﬁgtmmlgfmumm%mmﬁ?ﬁ
1969 SC 189: (1969) | SCR 304: 1969 MLJ (Cri) 404, an
Constitution of India — Article 32 — Public Interest Litigation — ©
Appointment of Commissioner — High Court Judge appointed as Com-
missioner by Supreme Court to hold inquiry and submit report in respect of
allegations made in the petition — Commissioner acting judicially in a fair and
objective manner in holding the inguiry, affording opportunity to the con-
cerned persons and submitting report based on good reasons in respect of find- 4
ings supported by material on record — Held on facts, there was no ground to
reject the well reasoned findings — Commissioner had full suthority to record
evidence and cross-examine witnesses on behalf of the court  (Paras 8 and 9)

Coastitution of India — Article 374(2) — Natore and effect of — Does not
render decisions of Federal Court binding on Supreme Court

Precedents — Decisions of Federal Court — Though not binding on
Supreme Court but entitled to greal weighi — Court should not blindly follow
the old precedents — Changes brought about by the Constitution to be kept in
mind while considering 3 Federal Court or Privy Council decision — Judicial
Activism — Jurisprudence

It was urged that assumption of contempt jurisdiction with regard to the
contempt of subordinate courts on the interpretation of Article 129 is fore-
closed by the decisions of Federal Court [in KL. Gauba, 41 FCR 54 and Pur-
shottam Lal Jaitly, 1944 FCR 364 cases]. It was urged that the Supreme Court
being successor to Federal Court was bound by the decisions of the Federal
Court under Article 374(2) of the Constitution. Rejecting the contention g
Held :

Article 374(2) made provision for two things, firstly it directed the transfer
of all suits, appeals and proceedings, civil or criminal, pending before the Fed-
eral Court 1o the Supreme Court. Secondly, it provided that any orders and
judgments delivered or made by the Federal Court before the commencement P
of the Constitution shall have the same force and effect as if those orders or
judgments had been delivered or made by the Supreme Court. This was neces-
sary for the continuance of the proceedings before the Supreme Court. Article
374(2) is in the nature of transitory provision to meet the exigency of the situa-
tion on the abolition of the Federal Court and setting up of the Supreme Court.
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There is no provision in this article to the effect that the decisions of the Feder-
al Court shall be binding on the Supreme Court. The decisions of Federal
Court and the Privy Council made before the commencement of the Constitu-
tion are catitled 10 great respect but those decisions are not binding on the
Supreme Court and it is always open (0 the Supreme Court to take a different
View.

1 (Para 32)
mwwﬁmmm1ummamzumm
Wt janan Mahadev Badley, AIR 1954 Bom 351: 56 Bom LR 1729 DLR

State of Bihar v. Abdul Majid, AIR 1954 SC 245: 1954 SCR 786 (1954) 2 LLJ 678;
?ﬁmmmv.mwmmmmm(mmm
Nﬁﬂﬂﬂ

While considering the decision of Federal Coun, iit is necessary to bear in
mind that the Federal Court did not possess wide powers as the Supreme Court
has under the Constitution. There are marked differences in the comstitution
and jurisdiction and the amplitude of powers exercised by the two courts. In
addition w dvil and criminal appellate jurisdiction, the Supreme Court has
wide powers under Article 136 over all the courts and tribunals in the country.
The Federal Court had no such power, instead it had appellate power but that
too could be exercised only on a certificate issued by the High Court. The Fed-
eral Court was a court of record under Section 203 but it did not possess any
plenary or residuary appellate power over all the courts functioning in the ter-
ritory of India like the power conferred on the Supreme Coun under Article
136, Therefore, the Federal Court had no judicial control or superintendence
over subordinate courts. (Para 35)

Advent of freedom, and promulgation of Constitution have made drastic
changes in the administration of justice necessitating new judicial approach.
The Constitution has assigned a new role to the Constitutional Courts to
ensure rule of law in the country. These changes have brought new perceptions.
In interpreting the Constitution, regard must be had 1o the social, economic
and political changes, need of the community and the indcpendence of
judiciary. The court cannot be a helpless spectator, bound by precedeats of
colonial days which have lost relevance. Time has come to have a fresh look at
the old precedents and 10 lay down law with the changed perceptions keeping in
view the provisions of (he Constitution. (Para 36)

Criminal Procedure Code, 1973 — Section 6 and Chapter XIT — Chief
Judicial Magistrate — Position of — Coordination, cooperation and rolc of
police indicated (Par= 39)

R-M/TM/10876/CR
Advocates who appeared in this case ©

Soli J. Sorabjee, Attorney General, Ashok H. Desai, Salicitor General, RK. Garg, G.
anmna.ll’.& Nariman, Dr LM. Singhvi, G.A. Shah, T.U. Mehta, VM.
Tarkunde, Mehta and S.S. Ray, Senior Advocates (AK. Gupta, SX. Dhingra,
T.EMMW&RJ.TMMMM.MWMM
Soshil Kumar Jain, Bahl Malik, Gopal Subramanium, Ms Binu Tamta, S.K Jain,
Shahid Rizi, DK T. Ray, Pramod Swarup, Praveen Swarup, P.H. Parekh, Sunil
Dogra, C.L Sabu, G.L. Saho, G.L. Gupta, Brij Bhushan, N.S. Dass Bahl, Ms H. Wahi,
Harish Javeri and 5. Ganesh, Advocales, with them) for the appearing parties.
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The Judgmeat of the Court was delivered by

KN. S'INGH. J— On September 25, 1989, a horrendous incident
took place in the town of Nadiad, District Kheda in the State of Gujarat, a

w years of service posted at the Police Station, Nadiad, arrested, assaulted
and handcuffed N.L. Patel, Chief Judicial Magistrate, Nadiad and tied
him with a thick rope like an animal and made a public exhibition of itby 0
andang him in the same condition to the hospital for medical examina-
umo:;_malbgcdchxrgcofhavhgmumcdﬁqmrinbrw:h of the
prohibition law enforced in the State of Gujarat. The Inspector S.R.
Sharma got the Chief Judicial Magistrate photographed in handcuffs
with rope tied around his body along with the constables which were ¢
published in the newspapers all over the country. This led to tremors in
the Bench and the Bar throughout the whole country.

2. The incident undermined the dignity of courts in the country,
Judicial Officers, Judges and Magistrates all over the country were in 2
state of shock, they fekt insecure and humiliated and it appeared that
instead of Rule of Law there was Police Raj in Gujarat. A number of Bar
Associations passed Resolutions and went on strike. The Delhi Judicial
Service Association, the All India Judges Association, Bar Council of
Uttar Pradesh, Judicial Service of Gujarat and many others approached
the Apex Court by means of telegrams and petitions under Article 32 of
the Constitution of India for saving the dignity and honour of the
judiciary. On September 29, 1989, this Court took cognizance of the mat-
ter by issuing notices to the State of Gujarat and other police officers.
The Court appealed to the members of the Bar and Judiciary to resume
work 1o avoid inconvenience to the litigant public. Subsequently, a num-
ber of petitions were filed under Article 32 of the Constitution of India
for taking action against the police officers and also for quashing the
criminal proceedings initiated by the police against N.L. Patel, Chief
Judicial Magistrate. A number of Bar Associations, Bar Councils and g
individuals appeared as interveners condemning the action of the police
and urging the Court for taking action against the police officers.

3. In Petition No. 518 of 1989 along with Contempt Petition No. 6 of
1989 filed by the President, All India Judges Association, notices for con-
tempt were issued by this Court on October 4, 1989 to seven police ofi- h
cials, D.K. Dhagal, DSP, AM. Waghela, Dy. SP, S.R. Sharma, Police
Inspector, Kuldeep Singh Lowchab, Police Inspector (Crime), K.-H.
Sadia. Sub-Inspector of Police, Valjibhai Kalabhai, Head Constable and
Pratap Singh, Constable. N.L. Patel, CJM, Nadiad also filed an applica-
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ton in W.P. No. 517 of 1989 with a prayer to quash the two FIRs
against him, to direct the trial of the complaint filed by him as State case
and to award compensation.

4. On February 13, 1990 notices for contempt were issued to K.
Dadabhoy, ex-DGP, Gujarat, Dr Bhavsar, Senior Medical Officer of
Government Hospital Nadiad and M.B. Savant, Mamlatdar, Nadiad. The
Court during the proceedings also issued notices to R. Bala Krishnan,
Additional Chief Secretary (Home), Government of Gujaral and S.S.
Sudhalkar, District Judge, Nadiad to show cause why action be not taken
against them in view of the Report of Justice Sahai.

5. N.L. Patel was posted as Chief Judicial Magistrate at Nadiad in
Ociober, 1988. He soon found that the local police was not co-operating
with the courts in effecting service of summons, warrants and notices on
accused persons, as a result of which the trials of cases were delayed. He
made complaint against the local police to the District Superintendent of
Police and forwarded a copy of the same to the Director General of
Police but nothing concrete happened. On account of these complaints
S.R. Sharma, Police Inspector Nadiad was annoyed with the Chief Judi-
cial Magistrate, he withdrew constables posted in the CJM Court. In
April 1989 Patel filed two complaints with the police against Sharma and
other police officials, Nadiad for delaying the process of the court. On
July 25, 1989 Patel directed the police to register a criminal case against
14 persons who had caused obstruction in judicial proceedings but sub-
sequently since they tendered unqualified apology, the CJM directed the
Police Inspector to drop the cases against those persons. Sharma reacted
strongly to Patel’s direction and he made complaint against the CJM to
the Registrar of the High Court through District Superintendent of
Police. These facts show that there was hostility between the Police of
Nadiad and the CJM. On September 25, 1989, S.R. Sharma met Patel,
CIM in his chambers to discuss the case of one Jitu Sport where the
police had failed to submit charge-sheet within 90 days. During discus-
sion Sharma invited the CJM to visit the police station to see the papers
and further his visit would mollify the seatimeats of the police officials. It
is alleged that at 8.35 p.m. Sharma sent a police jeep at Patel’s residence,
and on that vehicle Patel went to the Police Station. What actually hap-
pened at the Police Station is a matter of serious dispute between the
parties. According to the CJM, be arrived in the chamber of Sharma in
the Police Station, he was forced to consume liquor and on his refusal he
was assaulted, handcuffed and tied with rope by Sharma, Police
Inspector, Sadia, Sub-Inspector, Valjibhai Kalabhai, Head Constable and
Pratap Singh, Constable. It is further alleged that Patel was sent to hospi-
tal for medical examination under handcuffs where he was made to sit on

-



Supreme Court Cases Full Text on CD-ROM, Copyright © 1969-2010, EBC Fublishing Pvt, Ltd.

Fage 19 Monday, Decembar 05, 2010
ONLINE = This product is licenced to Shant! Bhushan, Noida
Tﬂ-lﬂ‘?l"il'lf- TruePrint™ source : Supreme Court Cases
424 SUPREME COURT CASES (1991] 48CC

a bench in the veranda exposing him 10 the public gaze. Sharma, Police
wmm:pdkcnﬂica:h?edkputeﬁthﬂsﬂdlcpﬁm
According to Sharma, Patel entered his chamber at the Police Station at @
8.45 p.m. on September 25, 1989 in a drunken state, shouting and abus-
ing him, he caught hold of Sharma and slapped him, since he was violent

_ he was arrested, handcuffed and sent to hospital for medical examina-
" tion. Patel himself wanted to be photographed while he was handcuffed
and tied with ropes, a photographer was arranged to take his photograph b
which was published in the newspapers.

6. Since there was scrious dispute between the parties with regard to
the entire incident, the Court appointed Justice R.M. Sahai senior
puisne Judge of the Allahabad High Court (as he then was) to inquire
into the incident and to submit report to the Court. Justice Sahai was ©
appointed to hold the inquiry on behalf of this Court and not under the
provisions of the Commission of Inquiry Act. Justice Sahai visited Nadiad
and held sittings there. The learned Commissioner/Judge invited
affidavits/statements, and examined witnesses including S.R. Sharma the
Police Inspector, D.K. Dhagal, DSP and other police officers, lawyers, ¢
N.L Patel, CJM, and doctors and other witnesses. Justice Sahai afforded
full opportunity to all the concerned persons including the State Govern-
ment, police officers and lawyers to lead evidence and to cross-examine
witnesses. He submitted a detailed Report dated November 28, 1989 to
this Court on December 1, 1989. On receipt of the Report this Court ©
directed copies to be delivered to concerned parties and permitted the
parties and the contemners to file their objections, il any, before this
Court. The objections were filed by the police officers and the con-
temners disputing the findings recorded by the Commissioner.

7. On December 12, 1989, when the matter came up for final dis-
posal the Court issued notices to the Attorncy General and Advocate
General of the State of Gujarat. On January 10, 1990 the Court directed
the State of Gujarat to file affidavit stating as to what action it had taken
or proposed to take against the officers in the light of the Report of g
Justice Sahai. The Court further issued notices to R. Bala Krishnan,
Additional Chief Secretary (Home), Government of Gujarat, K. Dadab-
hoy, Director General of Police, S.5. Sudhalkar, District Judge, to show
cause as to why action should not be taken against them in view of the
Report of Justice Sahai. The State Government was further directed to  p
explain as to why action against D.K. Dhagal, DSP, S.R. Sharma, Police
Tnspector and other police officers had not been taken. On February 13,
1990 a notics for contempt of this Court was issued (o K. Dadabhoy on
the same date in view of the findings recorded by Justice Sahai, notices
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for contempt of court were issued to Dr Bhavsar and M.B. Savant, Mam-
latdar, Nadiad also.

8. In his affidavit, S.R. Sharma, Police Inspector has raised a number
of objections to the findings recorded by the Commissioner. The objec-
mmm@mwmmmwm iction of
the Commissioner in collecting evidence and recording findings against
him. Sharma has further stated in his objections that the Commissioner
acted as if he was sitting in judgment over the case. Other police officers
have also raised similar objections. We find no merit in the objections
raised on behalf of Sharma, Police Inspector and other contemners. The
Commissioner had been appointed by this Court to hold inquiry and sub-
mit his report to the Court. Justice Sahai was acting on behalf of this
Court and he had full authority to record evidence and cross-cxamine
witnesses and to collect evidence on behalf of this Court. Since the main
incident of Chief Judicial Magistrate's arrest, assault, handcuffing and
roping was connected with several other incidents which led to the con-
frontation between the Magistracy and local police, the learned Com-
missioner was justified in recording his findings on the background and
gcnes-isoftbemirecpiwdc.Ttholimlmpﬁ:tanharmnhadn
griennmihnh:mdmicdopponnnilrufmmhmnofhtd,
CIM and he was pot permitted to produce Dr Jhala as a witness.
Sharma’s application for the recall of CJM for further cross-examination
md[orperminbntnpmduthJhah.mimchpulyDirmnr,Mndi-
c:lanliHcahhScwi:cs.Gujmt,mrq‘euedbjr:mnmmmdmﬁu
of the Commissioner dated November 9, 1989. We have gonc through
the order and we find that the Commissioner has given good reasons for
re}mingmcmﬂddﬂﬁlrﬂmhﬂmmuﬁmﬁm,uhchadbem
crmmnﬂnﬂlhythcmmdapperhgmbchﬁuﬂhcpﬁu_oﬁchh
mmmmmpommmmmummtm
medwmmdbdmmwmmdm
opportunity was afforded to them for cross-examining the witnesses. Dr
Jhala’s evidence was not necessary, the Commissioner rightly refused
Sharma's prayer.

B.Onbdmlfaflhcmntcmnmitwasu:gcdthatintheabmweuf

any independent testimony the Commission was not jmﬁl?od in accepting”
:nterested version of the incident as given by the CIM with regard to his

visil to the Police Station and the incident which took place inside the
Police Station. There was oath :gaimtoﬂl'lmdinthﬂahucnc:‘ofnuj'
independent testimony the Commuission was not justified ipm}he
sole interested lmimonyuf?ucLC:ﬂaLWeﬁuduumgntmthnoblw-
thnTh:hademmbiom:humidatd:hcmﬂenmu?d_Is
thcci:musunnﬂinmppanofhisﬁndin#lhﬂPunlhadbeenmﬂcd
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by Sharma to wisit the Police Station and he had sent a police jeep i
wgmmtm.ummmrmhmmnggfm
th‘.w!tn:fsmnsdnmns?dhy'thewm.lf?ﬂclhndmon
invitation of Sharma in police jeep and not in the manner as alleged
by Sharma, Patel could not be drunk and there appears no reason as to
e why be would have assaulted Sharma as alleged by the police. The cir-
cumstances as pointed out by the Commissioner fully justify the findings
r@fdd against the police officers. It is settled law that even ina b
criminal trial, accused s convicted on circumstantial evidence in the
abscnce ut'lan‘cyl:-witnﬁs. Learned Commissioner acted judicially in a
fair and objective manner in holding the inquiry, he afforded opportunity
to the affected police officers and other persons and submitted his
Report based on good reasons in respect of his findings which are amply ¢
by the material on record. The Commissioner did a com-
mendable job in a record time. Alfter hearing arguments at length and on
pamalﬂ{t.hcslamnummrdndbyihc&mmimhmrmdlheducu-
mentary evidence submitted by the parties, and a careful scrutiny of the
affidavits and objections filed in this Court, we find no valid ground to @
reject the well reasoned findings recorded by the learned Commissioner.
The Commissioner’s Report runs into 140 pages, which is on record. The
contemners and other respondents have failed to place any convincing
material before the Court to take a different view. We accordingly acoept
the same. e

10. After hearing learncd counsel {or the parties and on perusal of
the affidavits, objections, applications and the Report of the Com-
missioner, we hold that the following facts and circumstances are fully
proved:

(1) N.L Patel, Chief Judicial Magistrate found that the Police of

Nadiad was not effective in service of summons and it had

od an attitude of indifference to court orders. He tried to
obtain the assistance of the District Superintendent of Police in

February 1989 and addressed a letter 10 the Director General

of Potice but no response came from the Police Autborities, g

even though the government had reminded D.X Dhagal, DSP,

Kheda to do the needful. Patel, the CIM filed two complaints

against police officers of Nadiad Police Station and the

Inspectors, and forwarded it 10 the District Superintendent of

Police on July 19 and 24, 1989 for taking action against them. /1

Sharma. the Police Inspector who had by then been posted at

Nadiad reacted to the CIM's conduct by withdrawing con-

stables working in the courts of Magistrates on the alleged

pretext of utilising their services for service of summons. This
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I:ld to confrontation between the local police and the
agistracy.

casc against 14 accused persons for misbehaviour and causing

obstruction in the judicial proceedings. Since the accused per-

sons had later expressed regret and tendered unqualified apol-

to the court, the CJM sent a letter to the Police Inspector,

4] S aIDdfOP I Sharma went out of his way, to

send a complamt to the Court through the DSP saying
that Patel was functioning in an manner in the judicial
l:lr.iChlrFOrhtl duties. The action of Sharma, Police Inspector
was highly irresponsible and Dhagal, DSP should not have

. acted in a casual manner in forwarding Sharma's letter to the

Registrar of the High Court directly.
(3) Remand period of Jitu Sport was to expire on September 27,
1989, the CIM directed the Police Inspector to produce com-
pﬂsbdumlhcapiqoflhcpabdnfrmandbuthc

d applied for the extension of the judicial remand. The CJM

directed the Police Inspector to produce papers on September
22. 1989, Sharma did not appear before the CJM as directed, on
the contrary he interpolated the order sent to him, indicating
that he was required to appear before the CJM on September
23, 1989, which was admittedly a holiday.

(4) On September 25, 1989, Sharma met the CJM in his chamber
mdﬁlpr:l:ﬂmqu:ﬂadhirutummcmtthnlineSutimtu
mlhepapmwhichmnldmtbcbmugh{mthcmumuthnt
could satisfy him that the police was doing the needful for com-
plyin;wilhth:mdﬁ!oflhcﬂﬂmtShumlpﬁnﬂcdwilhﬂM

f that his visit to Police Station will remove the feeling of con-

frontation between the Police and Magistracy. The OOM agreed
1o visit the Police Station and Sharma offered to send police
jeep to CIM’s house for bringing him to the Police Station.

(5) On September 25, 1989 after the Court hoars the CJM weat to

g the officers’ club where he remained in the company of Sud-

halkar, District Judge and Pande, Civil Judge tll 830 p.m.
Thauﬂcr,hcwcutmhismsidmcc.hpuhjecpmwh‘n
residence at about 8.40 p.m. in the Officers Colony, bhe went in
that police jecp to the Police Station situate at a distance of

h nhomkaFat:lha&nmmmumadliqumhafnmhtwcmm
the Police Station.

6) The police version that Patel had consumed liquor before com-

W ing to the Police Station and that he assaulted the Police

Sharma and misbehaved with him ul.hcl:’olns_tav
tion is a cooked upstury.PateididnntgcmtthnhceSutm
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on foot as alleged by Sharma, instead, he weat to the Police

Station in a police jeep on Sharma’s invitation. Pate| was hand-

cuffed and tied with rope, and he received injuries at the Police 5

Station, he was assaulted and forced to consume liquor after he

was tied to the chair on which he was sitting, Police Inspector

Sharma, Sub-Inspector Sadia, Head Constable Valjibhai Kalab-

hai and Constable Pratap Singh took active part in this episode.

N They actively participated in the assault on Patel and in forcing

jiquor in his mouth. They acted in collusion with Sharma to ©
humiliatc and teach a lesson to Patel.

(T) On the direction of Sharma, Police Inspector, Patel was hand-
cuffed at the Police Station and he was further tied up with a
thick rope by the Police Inspector, Sharma, Sadia, Sub-
Inspector, Valjibhai Kalabhai, Head Constable and Pratap ©
Singh, Constable. This was deliberately donc in defiance of
Police Regulations and Circulars issued by the Gujarat Govern-
ment and the law declared by this Court in Prem Shankar
Shulkda v. Delhi Administration’. Patel had not committed any
offence nor he was violent and yet he was handcuffed and tied d
upwithropuaithnunhutbdngmyjuﬂ'ntiun[oﬂhpam
There were seven police personncl L at the Police Sta-
tion and most of them were fully armed while Patel was empty
hmdai.thmwabuﬂutﬂfmdxmufhtdqupmg&mn
Lhcasmdyurmﬁn;anyﬂtﬂnptmmmmilsdndcma_umk- a
h:gtthﬂbcDﬁ]nﬂilndyethcmhaydcuﬁcdmfi_hedup
u&th:!hi:kmpcﬁkcan;ﬂma!wilhammhumlhatcmd
teach him a lesson. For this wanton act there was absolutely no
justification and pleas raised by Sharma that Patel was violent
mlhathcwuidhnvcescap:d[rm‘nthcmmd}'maﬁgmmt
of imagination made for the purpose of the case.

panchnama showing the drunken state of Patel prepared

® Eclha dictation of Sharma, Police Inspector, and signed by
Sh:mauudlasbymnpanchzs.MRSav?nLMamladarmd
p.D. Barot, Fire Brigade Officer, Nadiad, did not represent the 4
correc! facts, instead, it was manufactured 'Eor‘th_e purpose of
preparing a false case against CIM Patel, justifying his arrest
and detention. T

9 examination at the Civil Hospital Patel’s was

= E:vc a number of injuries. The injury on the left eye was very
cmwkhappaxedmmmuqsedhymmmm
His body had bruises and abrasions which could be caused by
fists and blows. While in the casualty ward of the Gﬂt Hospital,
Patel requested the doctors to contact the District Judge and
inform him about the incident. Dr Parashar tried to ring up the

1 (1980)3 SCC526: 1980 SCC(Cni) 813
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District Judge but he was prevented from doing so by Sharma
and other police officers who were present there, Dr Parashar
and Dr Bhavsar found the speech of Patel normal, gait steady,
he was neither viclent, nor he misbehaved. His blood was taken
for chemical examination but the Forms used were not accord-
ing 1o the rules and the blood was not taken in accordance with
procedure prescribed by the Rules and the Circulars issued by
the Director of Medical Services, Gujarat. The chemical exam-
ination of the blood sample taken in the Civil Hospital was not
correctly done. The blood sample was analysed by a teenager
who was not a testing officer within the Bombay Prohibition
Act and necessary precautions at the time of analysis were not
taken. The phial in which the blood sample had been sent to
the Chemical Examiner did not contain the seal on phial and
the seal was not [ully legible. The Chemical Examiner who sub-
mitted the report holding that the blood sample of Patel con-
tained alcohol on the basis of the calculation made by him in
the report clearly admitted before the Commission that he had
never determined the quantity of liquor by making calculation
in any other case and Patel’s case was his first case.

When Patel was taken to Civil Hospital handcuffed and tied
with thick rope he was deliberately made to sit outside in the
veranda on bench for half an hour in public gaze, to enable the
public to have a full view of the CJM in (hat condition. A press
photographer was brought on the scene and the policemen
poscd with Patel for the press photograph. The photographs
were taken by the press reporter without any objection by the
police, although a belated justification was pleaded by the
police that Patel desired to have himself photographed in that
condition. This plea is totally false. The photographs taken by
the press reporter were published in Jan Satta’ and 'Lokmat’
on S‘Z.plmnb-c: 26, 1989 showing Patel handcuffed and tied with
rope and the policemen standing beside him. This was
deliberately arranged by Sharma to show to the public that
police wielded real power and if the CJM took confrontation
with police he will not be spared.

Al the initial stage, one case was registered against Patel by the
police under the Bombay Prohibition Act. Two Advocates
Kantawala and Brahmbhatt met Sharma at 11.30 p.m. for secur-
ing Patel’s release on bail, as offences under the Prohibition
Act were bailable. The lawyers requested Sharma to allow them
to meet the CJM who was in the police lock-up but Sharma did
not allow them to do so. With a view to frustrate the lawyers'
attempt to get Patel released on bail, Sharma registered anoth-

[l6
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er case against Patel under Sections 332 and 506 of Indian
Penal Code as offence under Section 332 is non-bailable.

(12) DK Dhagal, the then District Superintendent of Police, Kheda @

L exhibited total indifference to CJM’s complaint regarding the

mm;umofﬁ:?:h the matter of execution of court
processes. Dhagal identified himself with Sharma, Police
Inspector who appeared to be his favourite. Instead of taking
corrective measures in the service of processes, he became
party along with Sharma in forwarding his complaint to the
High Court against Patel’s order in a judicial matter. The inci-
dent which took place in the night of September 25/26, 1989,
had the blessing of Dhagal He did not take any immediate
action in the matter instead he created an alibi for himself alleg-
ing that he had gone to Lasundara and then to Balasinor Police  ©
Station and stayed there in a Government Rest House. The
register at the Rest House indicating the entry regarding his
stay was manipulated s uently by making interpolation. On
the direction of Additional Chief Secretary (Home) Dhagal
submitted his report on September 27, 1989 but in that report d
he did not make any reference of handcuffing and roping of the
CIM although it was a matter of common knowledge and there
was a great resentment among the judicial officers and Yhe local
public. Dhagal’s complicity in the sordid episode is further
fortified by the fact that he permitted Sharma, the main culprit
of the entire episode to carry on investigation against Patel in
the case registered against him by Sharma and also in the case
registered by Patel against Sharma.

(13) Police Inspector Sharma had pre-planned the entire incident
and he had even arranged witnesses in advance for prepanng
false case against N.L. Patel, CJM, as M.B. Savant, Mamlatdar
(sic) in the Police Station, immediately on the arrival of Patel,
CJM, and they acted in complicity with Sharma in preparing the
panchnama which falsely stated that Patel was drunk. M.B.
Savant and P.D. Barot both were hand in glove with Sharma to

Ih

f
ﬁwm P i Frobidon Cosc i

11, Leamed Commissioner has adversely commented upon the con-
duct of various officers including K. Dadabhoy, the then Director Gener-
al of Police, Gujarat, Kuldip Singh Lowchab, CID Inspector, Dr Bhavsar,
Semior Medical Officer, Nadiad, M.B. Savant, Mamlatdar, P.D. Barot, ,
Fire Brigade Officer and A.N. Patel, Chemical Examiner, Nadiad. After
considering the material on record, we agree with the view taken by the
Commissioner that their conduct was not above board as expected from
responsible officers. We do not consider it necessary to burden the judg-
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menl by referring to the details of the findings as the same are contained
in the Commissioner's Report.

12. Mr Nariman contended on behalf of the police officers that the
findings recorded by the Commission cannot be taken inlo account as
those findings arc hit by Article 20(3) of the Constitution. Inspector
Sharma and other police officers against whom criminal cases have been
registered were compelled 1o be witnesses against themselves by filing
affidavits and by subjecting them to cross-examination before the Com-
missioner. Any finding recorded on the basis of their evidence is violative
of Article 20(3) of the Constitution. Article 20(3) of the Constitution
declares that no person accused of any offence shall be compelled to be a
witness against himself. In order to avail the protection of Article 20(3)
(three conditions must be satisfied. Firstly, the person must be accused of
an offence. Secondly, the element of compulsion 1o be a witness should
be there and thirdly it must be against himself. All the three ingredients
musl necessarily exist before protection of Article 20(3) is available. If
anv of these ingredients do not exst, Article 20(3) cannot be invoked
sec: Balkishan A. Devidayal v. Stale of Maharashtra®. In the instant case
this Court had issued notices for contempt to Sharma, Police Inspector
and other contemners. Mere issue of notice or pendency of contempt
proceedings do not atiract Articlc 20(3) of the Constitution as the con-
tcmners against whom notices were issued were not accused of any
offence. A criminal contempt is punishable by the superior courts by fine
or imprisonment, but it has many characteristics which distinguishes it
{rom ordinary offence. An offence under the criminal jurisdiction is trial
by a Magistrate or a Judge and the procedure of trial is regulated by the
Code of Criminal Procedure, 1973 which provides an elaborate
procedure for framing of charges, recording of evidence, cross-
cxamination, argument and the judgment. But charge of contempt is
tried on summary process without any fixed procedure as the court is free
to evolve its own procedure consistent with fair play and natural justice.
In contempt procecdings unlike the trial for a criminal offence no oral
evidence is ordinarily recorded and the usual practice is to give evidence
by affidavits. Under the English law a criminal offence is tried by criminal
- courts with the aid of jury but a criminal contempt is tried by courts sum-

marily without the aid and assistance of jury. Ordinarily, process of trial
 [for contempt is summary. A summary form of trial is held in the case of
civil contempt and also in the case of criminal contempt where the act is
committed in the aclual view of the coutt or by an officer of justice. The
summary procedure is applicable by immemorial usage when criminal
contempt was committed out of court by a stranger. The practice of

2 (198014 SCC 600; 1981 SCC (Cri) 62



ol

Supreme Court Cases Full Text on CD-ROM, Copyright ® 1865-2010, EBC Publishing Pvt. Ltd,
.I}b Page 27 Monday, December 06, 2010
ONLINE ™ Thes product is licenced o Shanti Bhushan, Noida
T-—'mhp_-‘- lI- TruePrint™ source : Suprems Court Cases
432 SUPREME COURT CASES (1991)4 sCC

proceeding summarily for the punishment of contempt out of court has
been the subject of comment and protest, but the practice is founded
upmimnmialmq:,iths,:inulhedghtemlhumlumbm a
generally assumed. We do not coasider it necessary to refer to decisions
N from English courts which have been discussed in detail in the History of

4 Contempt of Court by Fox J. C. (1927). Proceedings for contempt of
court are nol taken in the exercise of original criminal jurisdiction.
Proceedings for contempt of court are of a peculiar nature; though it &
may be that in certain aspects they are quasi<criminal, but in any view
they are not exercised as part of the original criminal jurisdiction of the
court, as was held in Tushar Kanti Ghosh, Re’. The High Court beld that
since the proceedings for contempt of court do not fall within the
original criminal jurisdiction of the Court no leave could be granted for ¢
appeal to Privy Council under clause 41 of the letiers patent of that
Court.

13. In Sukhdev Singh Sodhi v. Chief Justice and Judges of the PEPSU
High Courr', Sukhdev Singh Sodhi approached this Court for transfer of
contempt proceedings from PEPSU High Court to any other High Court ¢
under Section 527 of the Criminal Procedure Code, 1898 This Court
rejected the application holding that Section 527 of the Criminal
Procedure Code did not apply to the contempt proceedings as the con-
tempt jurisdiction is a special jurisdiction which is inherent in all courts of
record and the CrPC excludes such a special jurisdiction from the Code.  ©
The Court further held thal notwithstanding the provisions contained in
the Contempt of Courts Act, 1926 making an offence of contempt
punishable, the Act does not confer any jurisdiction or create the
offence, it merely limits the amount of the punishment which could be f
awarded and it removes a certain doubt. The jurisdiction to initiate the
proceedings and take seisin of the contempt is inherent in a court of
record and the procedures of the Criminal Procedure Code do not apply
to contempt proceedings. Section 5 of the Code of Criminal Procedure
lays down that nothing contained in this Code shall, in the absence of the 9
specific provision to the contrary, affect any special or local law for the
lime being in force, or any special jurisdiction or power conferred, or any
special form of procedure prescribed, by any other law for the time being
in force. The power to take proceedings for the contempl of court is an
inherent power of a court of record, the Criminal Procedure Code does
not apply to such proceedings. Since, the contempt proceedings are not
in the nature of criminal proceedings for an offence, the pendency of
contempt proceedings cannot be regarded as criminal proceedings mere-

3 AIR 1935 Cal 419:36 Cri LJ 1053: 39 CWN 394
4 1954 SCR 454: AIR 1954 5C 186: 1954 Cri LI 460
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ly because it may end in imposing punishment on the contemner. A con-
temner is not in the position of an accused, it is open to the court to
a mhememnmandmnﬂ'th:mnlemethmmdmbe
guilty of contempl, the court may accept apology and discharge the

y notice of contempt, whereas tendering of apology is no defence to the

trial of a criminal offence. This peculiar feature distinguishes contempt

proceedings from criminal proceedings. In a criminal trial where a person
b is accused of an offence there is a public prosecutor who prosecutes the

case on behalf of the prosecution against the accused bul in contempt
proceedings the court is both the accuser as well as the judge of the
accusation as observed by Hidayatullah, CJ. in Debabrata Bandopadhyay
case’. Conlempt proceeding is sui generis, il has peculiar features which
¢ are pot found in criminal proceedings. In this view the contemners do
not stand in the pasition of a “person accused of an offence™ merely on
account of issue of notice of contempl by this Court and the Commission
which was acting on behalf of this Court had full authority to record the
testimony of the contemners. Commission issued notice and directed
d  Sharma, Police Inspector and other police officials to place their version
of the incident before it and there was no element of compulsion. In this
view there has been no violation of Article 20(3) of the Constitution and
Commission’s findings are not vitiated.

14. Mr F.S. Nariman contended thal this Court has no jurisdiclion or
power to indict the police officers even if they are found to be guilty as
their conduct does not amount to contempt of this Court. He urged that
Articles 129 and 215 demarcate the respective areas of jurisdiction of the
Supreme Court and the High Courts respectively. This Court’s jurisdic-
{ tion under Article 129 is confined to the contempt of itself only and it
has no jurisdiction to indict a person for contempt of an inferior court
subordinate to the High Court. The Parliament in exercise of its legisla-
tive power under Entry 77 of List I read with Entry 14 of List TII has
enacted Contempt of Courts Act, 1971 (hereinafter referred to as the
‘Act’) and that Act does not confer any jurisdiction on this Court for
taking action for contempt of subordinate courts. Instead the original
jurisdiction of High Courts in respect of contempt of subordinale courts
is specifically preserved by Sections 11 and 15(2) of the Act. The
Supreme Court has c:ly anpellate powers under Section 19 of the Act
p read with Articles 134(1)(c) and 136 of the Constitution. The constitu-

lional and statutory provisions confer exclusive power on the High (_hm

for taking action with regard to contempt of inferior or suboxﬂmalr:
court, and the Supreme Court has no jurisdiction in the matter. Shri

s Debabrata Bandapadhyay v. Stase of W.B., AIR 1969 SC 189; (1969) 1 SCR 304: 1969
MLJ (Cri) 404
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Nariman further urged that in our country there is no court of universal
jurisdiction, and the jurisdiction of all courts including Supreme Court is
limited and this Court cannot enlarge its jurisdiction. Shri Soli J. Sorab- 4
S jec leamned Attorney General (as be then was) urged that power to

. punish contempt is a special jurisdiction which is inherent in a court of
record. A superior court of record has inherent power to punish for con-
tempt of itself and it necessarily includes and carries with it the power to
punish for contempt committed in respect of subordinate or inferior b
courts. A superior court of record having power 1o correct the order of
inferior court has power to protect that court by punishing those who
interfere with the due administration of justice of that court. Articles 129
and 215 do not confer any additional jurisdiction on the Supreme Court
and the High Court. The constitutional provisions as well as the legisla- ¢
tive enactment “The Contempt of Courts Act” recognise and preserve
the existing contempt jurisdiction and power of the court of record for
punishing for contempt of subordinate or inferior courts. The Act has
not affected or restricted the suo moto inherent power of the Supreme
Court being a court of record which has received constitutional sanction ¢
under Article 129. Mr Sorabjee further urged that even otherwise the
Act does not restrict or affect the suo moto exercise of power by the
Supreme Court as a court of record in view of Section 15(1) of Act. The
Supreme Court as the Apex Court is the protector and guardian of
justice throughout the land, therefore, it has a right and also aduty to €
protect the courts whose orders and judgments are amenable to correc-
tion, from commission of contempt against them. This right and duty of
the Apex Court is not abrogated merely because the High Court also has
this night and duty of protection of the subordinate courts. The jurisdic-
tions are concurrent and not exclusive or antagonistic. f

15. The rival contentions raise the basic question whether the
Supreme Court has inherent jurisdiction or power to punish for con-
tempt of subordinate or inferior courts under Article 129 of the Con-
stitution and whether the inherent jurisdiction and power of this Court is g
restricted by the Act. The answer to the first question depends upon the
nature and the scope of the power of this Court as a court of record, in
the background of the original and appellate jurisdiction exercised by this
Court under the various provisions of the Constitution. It is necessary to
have a look at the constitutional provisions relating to the original and
appellate jurisdiction of this Court. Article 124 lays down that there shall
be a Supremc Court of India consisting of Chief Justice of India and
other Judges. Article 32 confers original jurisdiction on this Court for
enforcement of fundamental rights of the citizens. This junsdiction can

be invoked by an aggrieved person even without exhausting his remedy
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before other courts. Article 129 provides that the Supreme Court shall
be a court of record and shall have all the powers of such a court includ-
ing the power to punish for contempt of itself. Article 131 confers
original jurisdiction on the Supreme Court in certain matters. Article 132
confers appellate jurisdiction on this Court against any judgment, decree
or final order of the High Courts in India. Articles 133, 134 and 134-A
confer appellate junsdiction in the Supreme Court in appeals from High
Courts in regard to civil and criminal matters respectively on certificate
to be issued by the High Court. Article 136 provides for special leave o
appeal before the Supreme Court, notwithstanding the provisions of
Articles 132, 133, 134 and 134-A. Article 136 vests this Court with wide
powers to grant special leave to appeal from any judgment; decree,
determination, sentence or order in any cause or matter passed or made
by any court or tribunal in the territory of India except a court or tribunal
constituted by or under any law relaling to the Armed Forces. The
Court’s appellate power under Article 136 is plenary, it may entertain
any appeal by granting special leave against any order made by any
Magistrate, tribunal on any other subordinate court. The width and
amplitude of the power is not affected by the practice and procedure fol-
lowed by this Court in insisting that hefore invoking the jurisdiction of
this Court under Article 136 of the Constitution, the aggrieved party
must cxhaust remedy available under the law before the appellate
authority or the High Court. Self-imposed restrictions by this Court do
not divest it of its wide powers to entertain any appeal against any order
or judgment passed by any court or tribunal in the country without
exhausting alternative remedy before the appellate authority or the High
Court. The power of this Court under Article 136 is unaffected by Arti-
cles 132, 133, 134 and 134-A in view of the expression “notwithstanding
anything in this Chapter” occurring in Article 136. '

16. This Court considered the scope and amplitude of plenary power
under Article 136 of the Constitution in Durga Shankar Mehta v. Thakur
Raghuraj Singh*. Mukherjea, J. speaking for the Court observed: (SCR
p-272)

“The powers given by Article 136 of the Constitution however
arc in the nature of special or residuary powers which are
exercisable outside the purview of ordinary law, in cases where the
needs of justice demand interference by the Supreme Court of the
land. The article itself is worded in widest terms possible. It vests in
the Supreme Court a plenary jurisdiction in the matter of entertain-
ing and hearing appeals, by granting of special leave, against any
kind of judgment or order made by a court or tribunal in any cause
or matter and the powers could be exercised in spite of the specific

6 (1955) 1 SCR 267: AIR 1954 SC 520: 9 ELR 494

| 272
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provisions for appeal contained in the Constitution or other laws.
he Constitution for the best of reasons did not choase 1o fetter or
circumscribe the powers exercisable under this article in any way.”

17. In Arunachalam v. P.S.R. Sadhanantham’ this Court entertained

~—— an appeal under Article 136 of the Constitution of India by special leave

at the instance of a complainant against the judgment and the order of
acquittal in a murder case and on appraisal of evidence, it set aside the
order of acquittal. Objections raised on behalf of the accused relaling to b
the maintainability of the special leave petition under Article 136 of the
Constitution, were rejected. Chinnappa Reddy, J. speaking for the Court
held as under: (SCC p. 300, para 4)
“Article 136 of the Constitution of India invests the Supreme
Court with a plenitude of plenary, appellant power over all courts €
and tribunals in India. The power is in the sense that there
are no words in Article 136 itself qualifying that power. But, the very
nature of the power has lel the Court to set limits 1o itself within
which to exercise such power. It is now the well established practice
of this Court to permit the invocation of the power under Article o
136 only in very exceptional circumstances, as when a question of
law of general public importance arises or a decision shocks the con-
science of the Court. But, within the restrictions imposed by itself,
this Court has the undoubted power to interfere even with findings
of fact, making no distinction between judgments of acquittal and
conviction, if the High Court, in arriving at those findings, has acted
‘perversely or otherwise improperly”.”
With regard to the competence of a private party, distinguished from the
State, to invoke the jurisdiction of this Court under Article 136 of the
Constitution, the Court observed: (SCC pp. 300-01, para 5) f
“Appellate power vested in the Supreme Court under Article
136 of the Constitution is not o be confused with ordinary appellate
power exercised by appellate courts and appellate tribunals under
specific statutes. As we said earlier, it is a plenary power,
‘exercisable outside the purview of ordinary law' to meet the press-
ing demands of justice (vide Durga Shankar Mehta v. Thakur
Raghuraj Singh®). Article 136 of the Constitution neither confers on
anyone the right to invoke the jurisdiction of the Supreme Court
nor inhibits anyone [rom invoking the Court's jurisdiction. The
power is vested in the Supreme Court but the right ta invoke the
Court's jurisdiction is vested in bo one. The exercise of the power of
the Supreme Court is not circumscribed by any limitation as to who
may invoke it.”

7 (1979)2 SCC297: 1979 SCC (Cxi) 454
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__ 18. There is therefore no room for any doubt that this Court has
wide power to interfere and correct the judgment and orders passed by
a any court or tribunal in the country. In addition to the appellate power,
| the Court has special residuary power to enlertain appeal against any
: order of any court in the country. The plenary jurisdiction of this Court
to grant leave and hear appeals against any order of a court or tribunal,
confers power of judicial superintendence over all the courts and
b tribunals in the territory of India including subordinate courts of
Magistrate and District Judge. This Court has, therefore, supervisory
jurisdiction over all courts in India.
19. Article 129 provides that the Supreme Court shall be a court of
record and shall have all the powers of such a court including the power
©  to punish for contempt of itself. Article 215 contains similar provision in
respect of High Court. Both the Supreme Court as well as High Courts
are courts of record having powers to punish for contempt including the
power to punish for contempt of itself. The Constitution does not define
“Court of Record”. This expression is well recognised in juridical world.
In Jowitt’s Dictionary of English Law, “Court of Record” is defined as:
“A court whereof the acts and judicial proceedings are enrolled
for a perpetual memorial and testimony, and which has power to
finc and imprison for contempt of its authority.”
¢ In Wharton's Law Lexicon, Court of Record is defined as:

“Courts are either of record where their acts and judicial
proceedings are enrolled for a perpetual memorial and testimony
and they have power 1o fine and imprison; or not of record being
courts of inferior dignity, and in a less proper sensc the King’s

f Courts — and these are not entrusted by law with any power to fine
or imprison the subject of the realm, unless by the express provision
of some Act of Parliament. These proceedings are not earolled or
recorded.”

In Words and Phrases (Permanent Edition Vol. 10 page 429) “Court of
g Record”is defined as under:

“Court of Record is a court where acts and judicial proceedings
are enrolled in parchment for a ual memorial and testimony,
which rolls are called the ‘record’ of the court, and are of such high
and supereminent authority that their truth is not to be questioned.”

h  Halsbury’s Laws of England, 4th Edn., Vol. 10, para 709, page 319, states:

“Another manner of division is into courts of record and courts
not of record. Certain courts are expressly declared by statute to be
courts of record. In the case of courts not expressly declared to be
courts of record, the answer to the question whether a courl is a

i court of record seems to depend in general upon whether it has
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power to fine or imprison, by statute or otherwise, for con of
mﬁ_n_rmhamhnanﬁuoﬂ'mi[ilhnn:hpnw.m
that it is a court of record .... The proceedings of a court of record
preserved in its archives are called records, and are conclusive evi-
dence of that which is recorded therein.”

20. In England a superior court of record has been exercising power
to indict a person for the contempt of its authority and also for the con-
tempt of its subordinate and inferior courts in a summary manner
without the aid and assistance of jury. This power was conceded as a
mecessary attribute of a superior court of record under Anglo-Saxon
System of Jurisprudence. The concept of inherent power of the superior
court of record to indict a person by summary procedure was considered
in detail in Rex v. Almon* commonly known as Almon case. In that case
King's Bench initiated proceedings for contempt against John Almon, a
book-seller for publishing a libel on the Chief Justice, Lord Mansfield.
On behalf of the contemner objection was taken to the summary
procedure [ollowed by the court. After lengthy arguments judgment was
prepared by Chief Justice Wilmot holding that a libel on a Judge was
punishable by the process of altachment without the intervention of a
jury, as the summary form of procedure was founded upon immemorial
usage. The judgment prepared with greal learning and erudition could
not be delivered as the proceedings were dropped following the change
of government. After long interval Wilmot’s judgment was published in
1802. The judgment proceeded on the assumplion that the superior
Common Law Courts did have the power to indict a person for contempt
of court, by following a summary procedure on the principle that this
power was ‘a necessary incident to every court of justice’. Undelivered
judgment of Wilmot, J. has been subject of great controversy in England
and Sir John Fox has severely criticised Almon case®, in his celebrated
book The History of Contempt of Court: The Form of Trial and Mode of
Punishment. In spite of serious criticism of the judgment of Wilmot, J.
the opinion expressed by him has all along been [ollowed by the English
and Commonwealth Courts. In Rainy v. Justices of Seirra Leone’, on an
application for leave to appeal against the order of the Court of Seirra
Leone for contempt of court, the Privy Council upheld the order on the
ground that the Court of Seirra Leone being a Court of Record was the
sole and exclusive judge of what amounted to contempt of court.

21. In India, the courts have followed the English practice in holding

that a court of record has power of summarily punishing contempt of
itself as well as of subordinate courts. In Surendranath Banerjea v. Chief

8 97 ER94:(1765) Wilm 243
9 (1853)8 Moore's PCC 47, 54
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Justice and Judges of the High Court at Fort William in Bengal®, \he High
Court of Calcutta in 1883 convicted Surendranath Banerjea, who was
Editor and Proprietor of weekly newspaper for contempt of court and
sentenced him to imprisonment for two months for publishing libel
reflecting upon a Judge in his judicial capacity. On appeal the Privy
Council upheld the order of the High Court and observed that the High
Courts in Indian Presidencies were superior courts of record, and the
powers of the High Court as superior courts in India are the same as in
England. The Privy Council further held that by common law every court
of record was the sole and exclusive judge of what amounts to a con-
tempt of court. In Sukhdev Singh Sodhi case* this Court considered the
origin, history and development of the concept of inherent jurisdiction of
a court of record in India. The Court after considering Privy Council and
High Courts' decisions held that the High Court being a court of record
has inherent power to punish for contempt of subordinate courts. The
Court further held that even after the codification of the law of contempt
in India the High Court’s jurisdiction as a court of record to initiate
proceedings and take seisin of the malter remained unaffected by the
Contempt of Courts Act, 1926.

22. Mr Nariman contended that even if the Supreme Court is a
court of record, it has no power to take action for the contempt of a
Chiel Judicial Magistrate’s court as oeither the Constitution nor any
statulory provision confers any such jurisdiction or power on this Court.
He further urged that so [ar as the High Court is concerned, it has power
of judicial and administrative superintendence over the subordinate
courts and further Section 15 of the Act expressly confers power on the
High Court to take action for the contempt of subordinate courts. This
Court being a court of record has limited jurisdiction to take action for
contempt of itself under Article 129 of the Constitution; it has no juris-
diction to indict a person for the contempt of subordinate or inferior
courts.

23. The question whether in the absence of any express provision a
Court of Record has inherent power in respect of contempt of subordin-
ate or inferior courts, has been considered by English and Indian courts.
We would briefly refer to some of those decisions. In the leading case of
Rex v. Parke" ,Wills, J. observed: (KB p. 442)

“This Court exercises a vigilanl waich over the proceedings of
inferior courts, and successfully prevents them from usurping
rs which they do not possess, or otherwise acling contrary lo

. It would seem almost a natural corollary that it should possess

10 ILR 10Cal 109 10TA 171: 4 Sar 474
11 (1903)2 KB 432, 442 (1900-3) All ER Rep 721
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correlative powers of guarding them against unlawful attacks and

interferences with their independence on the part of others.”
In King v. Davies™ Wills, J. further held that the King’s Bench being a
court of record must protect the inferior courts from unauthorised inter-
et Eﬂtpm.yndlhimuhmhvbcmcdbymiunnfth:l{hg'sBQKhE
R the inferior courts have no power to protect themselves and for that pur-
pose this power is vested in the superior court of record. Since the King’s
Bench is the custos morum of the kingdom it must apply to it with the
necessary adaptations to the altered circumstances of the present day to
uphold the independence of the judiciary. The principle laid down in Rex
v. Davies” was followed in King v. Editor of the Daily Mail® where it was
beld that the High Court as a court of record has inherent jurisdiction to
punish for contempt of 2 court martial which was an inferior court.
Avory, J. observed: (KB p. 752)

"“The result of that judgment (Rex v. Davies™) is to show that
wherever and whenever this Court has power 1o correct an inferior
court, it also has power to protect that court by punishing those who
interfere with due administration of justice in that court.”

In Attomey General v. British Broadcasting Corpn.™ the House of Lords

on the assumption that a court of record possesses protective
jurisdiction to indict a person for interference with the administration of
justice in the inferior courts but it refused to indict as it held that this
protection is available to a court exercising judicial power of the State
and not to a tribunal even though the same may be inferior to the court
of record. These authorities show that in England the power of the High
Court to deal with the contempt of inferior court was based not so much
on its historical foundation but on the High Court’s inherent jurisdiction
being a court of record having jurisdiction to correct the orders of those
courts.

24. In India prior to the enactment of the Contempt of Courts Act,
1926, High Court’s jurisdiction in respect of contempt of subordinate and
inferior courts was regulated by the principles of Common Law of Eng-
land. The High Courts in the absence of statutory provision exercised
power of contempt ta protect the subordinate courts on the premisc of
inherent power of a Court of record. Madras High Court in Venkatrao,
Re® held that it being a court of record had the power to deal with the
contempt of subordinate courts. The Bombay High Court in Mohandas
Karamchand Gandhi, Re* held that the High Court possessed the same

12 (1906) 1 KB 32: (1904-7) All ER Rep 60

13 (1921)2 KB 733: (1921) Al ER Rep 476

1s (1980)3 AlLER 161:(1980)3 WLR 109

1S 21 Mad LY832: 10 MLT 209: 121C 293 (FB)

16 (1920) 22 Bom LR 368 : AIR 1920 Bom 175 : 21 Cri LJ 835 (FB)

—

N
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powers to punish the contempt of subordinate courts as the Court of the
King's Bench Division had by virtue of the Common Law of England.
Similar view was expressed by the Allababad High Court in Abdul Has-
san Jauhar case” and Shantha Nand Gir Chela v. Basudevanand®. In
Abdul Hassan Jauhar case” a Full Bench of the Allahabad High Coun
after considering the question in detail beld:

“The High Court as a court of record and as the protector of
public justice throughout its jurisdiction has power to deal with con-
tempts directed against the administration of justice, whether those
contempis are committed in face of the court or outside it, and
i or whether the particular court is sitling or ot sit-
ting, and whether those contempts relate to proceedings’ directly
concerning itself or whether they relate to proceedings concerning
an inferior court, and in the latter case whether those proceedings
might or might nol at some stage come before the High Court.”

Similar view was taken by the Nagpur and Lahore High Courts in ML
Hirabai v. Mangalchand®, Harkishen Lal v. Emperor™ and the Oudh
Chief Court took the same view in Mohammad Yusuf v. Imtiaz Ahmad
Khan®. But, the Calcutta High Court took a contrary view in Legal
Remembrancer v. Motilal Ghosh® holding that there was no such
inherent power with the High Court.

25. Judicial conflict with regard 1o High Court’s power with regard
to the contempt of subordinate court was set at rest by the Contempt of
Cousts Act, 1926. The Act resolved the doubt by recognising the power
of High Courts in regard to contempt of subordinate courts, by enacting
Section 2 which expressly stated that the High Courts will continue to
have jurisdiction and power with regard to contempt of subordinate
courts as Lhey exercised with regard to their own contempt. Thus the Act
reiterated and recognised the High Court’s power as a court of record for
taking action for contempt of courts subordinate to them. The oaly
exception to this power was made in sub-section (3) of Section 2 which
rrovided that no High Court shall take cognizance of a contempt alleged
to have been committed in respect of a court subordinate 10 it where
such contempt is an offence punishable under the Indian Penal Code.
Section 3 of the Act restricted the punishment which could be passed by
the High Court. Since doubt was raised whether the High Court as a

17 AIR 1926 All 623 : 24 ALJ 849 (FB) (Cited in the report as In re Hadi Husain v. Nasir
Uddin Haider)

18 AIR 1930 All 225 : 1930 ALJ 402 (FB)

19 AIR 1935 Nag46: 156 IC666: 31 NLR 154

20 AIR 1937 Lah 497 ; 38 Cri LJ 883 : 39 PLR 733 (SB)

21 AIR 1939 Oudh 131: 40 Cri LY 421 : 1939 OLR 194 (FB)

22 TLR 41Cal 173; 17 CWN 1253: 18 CLJ 452 (SB)
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mw_ot‘mdmﬁ;:ai:h contempt of itself and of courts subordinate
to it if contempt was committed outside its territorial jurisdiction, the
Parliament enacted the Contempt of Courts Act, 1952 removing the
doubt. Section 3 of the 1952 Act again reiterated and realfirmed the
power, authority and junsdiction of the High Coun in respect of con-
tempt of courts subordinate to it, as it existed prior to the enactment. It
Eruvidadthﬂmyﬂighﬂnmshaﬂhmtmdmrdmlhemjmﬁdi&
tion, power and autbority, in accordance with the same procedure and
practice in respect of conlempt of courts subordinate o it as it bas and
exercises in respect of contempt of itself. Section 5 further expanded the
jurisdiction of the High Court for indicting a person in respect of con-
tempt committed outside the local limits of its jurisdiction. The Par-
liamentary legislation did not confer any new or fresh power or jurisdic-
tion on the High Courts in respect of contempt of courts subordinate to
it, instead it reaffirmed the inherent power of a Court of Record, having
same jurisdiction, power and authority as il has been exercising prior to
the enactments. The effect of these statutory provisions was considered
by this Court in Sukhdev Singh Sodhi case’, and the Court held that con-
tempt jurisdiction was a special one inherent in the very nature of a court
of record and that jurisdiction and power remained unaffected even afler
the enactment of 1926 Act as it did not confer any new jurisdiction or
create any offence, it merely limited the amount of punishment which
could be awarded to a contemner. The jurisdiction of the High Court to
initiate proceedings or taking action for contempl of its subordinate
courts remained as it was prior to the 1926 Act. In R.L. Kapur v. State of
T.N.® the Court again cmphasised that in view of Article 215 of the Con-
stitution, the High Court as a court of record possesses inherent power
and jurisdiction, which is a special one, not arising or derived from Con-
tempt of Courts Act and the provisions of Section 3 of 1926 Act, do not
affect that power or confer a new power or jurisdiction. The Court fur-
ther beld that in view of Article 215 of the Constitution, no law made by
a legislature could take away the jurisdiction conferred on the High
Court nor it could confer it afresh by virtue of its own authority.

26. The English and the Indian authorities are based on the basic
foundation of inherent power of a Court of Record, having jurisdiction
to correct the judicial orders of subordinate courts. The King's Bench in
England and High Courts in India being superior Courts of Record and
having judicial power to correct orders of subordinate courts enjoyed the
inherent power of contempt to protect the subordinate courts. The
Supreme Court being a Court of Record under Article 129 and having
wide power of judicial supervision over all the courts in the country, must

23 (1972) 1 SCC 651 : 1972 SCC (Cri) 380: AIR 1972 SC858

(28
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possess and exercise similar jurisdiction and power as the High Courts
bad prior to Contempt Legislation in 1926. Inherent powers of a superior
Court of Record have remained unaffected even after codification of
cmlmgdtn:.m%tmptcfcmnum 1971 was enacted to
define imit the powers of courts in punishing contempts of courts
and 1o regulate their procedure in relation thereto. Section 2 of the Act
defines contempt of court including criminal contempt. Sections 5, 6, 7, 8
and 9 specify matters which do not amount to contempt and the defence
which may be taken. Section 10 relates to the power of High Court to
punish for contempt of subordinate courts. Section 10 like Section 2 of
1926 Act and Section 3 of 1952 Act reiterates and reaffirms the jurisdic-
tion and power of a High Court in respect of its own contempt and of
subordinate courts. The Act does not confer any new jurisdiction instead
it reaffirms the High Court's power and jurisdiction for taking action for
the contempt of itself as well as of its subordinate courts. We have
scanned the provisions of the 1971 Act, but we find no provision therein
curtailing the Supreme Court’s power with regard to contempt of sub-
ordinate courts, Section 15 on the other hand expressly refers to this
Court’s power for taking action for contempt of subordinate courts. Mr
Nariman contended that under Section 15 Parliament has exclusively
conferred power on the High Court to punish for the contempt of sub-
ordinate courts. The legislative intent being clear, this Court has no
power under its inherent jurisdiction or as a court of record under Arti-
cle 129 of the Constitution with regard lo contempt of subordinate
courts. Section 15 of the Act reads as under:

“15. Cognizance of criminal contempt in other cases.— (1) In the
case of a cnminal contempt, other than a contempt referred to in
Section 14, the Supreme Court or the High Court may take action
on ils own molion or a motion made by—

(a) the Advocate General, or

(b) any other person, with the consent in writing of the Advo-

cate General, or

(¢) in relation to the High Court for the Union temitory of

Delhi, such Law Officer as the Central Government may

by notification in the official Gazette, specify in this behalf,

or any other person, with the consent in writing of such

Law Officer.

(2) In the case of any criminal contempt of a subordinate court
the High Court may take action on a reference made to it by the
subordinate court or on a motion made by the Advocate General or,
in relation to a Union territory, by such Law Officer as the Central
Governmenl may, by notification in the official Gazette, specify in
this behalf.
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(3) Every motion or reference made under this section shall
specify the contempt of which the person charged is alleged to be

 Explanation— In this section, the expression ‘Advocate Gener-
al’ means—
(a) in relation to the Supreme Court, th
! e Stk Gy 0 S Maotusy Cantudl ce
(b) in relation to the High Court, the Advocate General of the
State or any of the States for which the High Court has
been established;
(c) in relation to the Court of a Judicial Commissioner, such
Law Officer as the Central Government may, by notifica-
tion in the official Gazette, specify in this bebalf.”

27. Under sub-section (1) the Supreme Court and High Court both
have power to take cognizance of criminal contempt and it provides
three modes for taking cognizance. The Supreme Court and the High
Court both may take cognizance on its own motion or on the motion
made by the Advocate General or any other person with the consent in
writing of the Advocate General. Sub-section (2) provides that in case of
any criminal contempt of subordinate court, the High Court may take
action on a reference made to it by the subordinate court or on a motion
made by the Advocate General, and in, relation to a Union territory, on a
mhnmﬂhymyommnmbeqﬁfmdbymemmmm.ﬁm
Section 15 prescribes modes for taking cognizance of criminal contempt
by the High Court and Supreme Court, it is not a substantive provision
conferring power or jurisdiction on the High Court or on the Supreme
Court for taking action for the contempt of ils subordinate courts. The
whnhohiwofprmiﬁngptwaduralmdtsnftatingcopﬁmncein
Section 15 is to safeguard the valuable time of the High Court and the
Supreme Court being wasted by frivolous complaints of contempt of
court. Section 15(2) does not restrict the power of the High Court to
take cognizance of the contempt of itself or of a subordinate court on its
own motion although apparently the section does not say so. In S.K
Sarkar, Member, Board of Revenue, U.P. Lucknow v. Vinay Chandm
Misra™ this Court held that Section 15 prescribed procedure for taking
cognizance and it does not affect the High Court’s suc moto power to
take cognizance and punish for contempt of subordinate courts.

28. Mr Nariman urged that under Entry 77 of List I of the Seventh
Schedule the Parliament has legislative competence L0 make law cpﬂail-
ing the jurisdiction of Supreme Court. He further urged that Section 15
curtails the inherent power of this Court with regard to contempt of sub-

24 (1981) 1 SCC 436 1981 SCC (Cri) 175 (1981) 2SCR 331
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ordinate courts. Entry 77 of List I states: “Constitution, organisation,
jurisdiction and powers of the Supreme Court (including contempt of
such court), and the fees taken therein; persons entitled to practise
before the Supreme Court.” This entry read with Article 246 confers
power on the Parliament to enact law with respect to the constitution,
orgamisation, jurisdiction and powers of the Supreme Court including the
contempt of this Court. The Parliament is thus competent to enact a law
relating to the powers of Supreme Court with regard (o ‘contempt of
itself’; such a law may prescribe procedure 1o be followed and it may also
prescribe the maximum punishment which could be awarded and it may
provide for appeal and for other matters. But the Central legislature has
no legislative competence to abridge or extinguish the jurisdiction or
power conferred on this Court under Article 129 of the Constitution.
The Parliament's power 1o legislate in relation to law of contempt relat-
ing to Supreme Court is limited, therefore the Act does not impinge
upon this Court’s power with regard to the contempt of subordinate
courts under Article 129 of the Constitution.

29. Article 129 declares the Supreme Court a court of record and it
further provides that the Supreme Court shall have all the powers of
such a court including the power to punish for contempt of itself (emphasis
supplied). The expression used in Article 129 is not restrictive instead it
is extensive in nature. If the Framers of the Constitution intended that
the Supreme Court shall have power to punish for contempt of itself
only, there was no necessity for inserting the expression “including the
power 1o punish for contempt of itself”. The article confers power on the
Supreme Court to punish for contempt of itself and in addition, it con-
fers some additional power relating to contempt as would appear from
the expression “including”. The expression “including” bas been inter-
preted by courts, to extend and widen the scope of power. The plain
Janguage of Article 129 clearly indicates that this Court as a court of
record has power to punish for contempt of itself and also something else
which could fall within the inherent jurisdiction of a court of record. In
interpreting the Constitution, il is not permissible to adopt a construc-
tion which would render any expression superfluous or redundant. The
courts ought not lo accept any such construction. While construing Arti-
cle 129, it is not permissible to ignore the significance and impact of the
inclusive power conferred on the Supreme Court. Since the Supreme
Court is designed by the Constitution as a court of record and as the
Founding Fathers were aware that a superior court of record had
inherent power to indict a person for the contempt of itself as well as of
courts inferior to it, the expression “including” was deliberately inserted
in the article. Article 129 recognised the existing inherent power of a

/3|
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court of record in its full plenitude including the power to punish for the
contempt of inferior courts. If Anid:ulj;sis stnccpﬁbieplu two inter-
Fﬂm“?mldprefulnampnhcimﬂprﬂnﬁnnwhichmﬂd a
preserve the inherent jurisdiction of this Court being the superior court
St of record, to safeguard and protect the subordinate judiciary, which
, forms the very backbone of administration of justice. The subordinate
courts administer justice at the grassroot level, their protection is neces-
sary to preserve the confidence of people in the efficacy of courts and to b
ensure unsullied flow of justice at its base level.

30. Disputing the inherent power of this Court with regard to the
contempt of subordinate courts, Mr Nariman contended that inherent
powers are always preserved, but they do not authorise a court to invest
itself with jurisdiction when that jurisdiction is not conferred by law. He ©
urged that the status of an appellate court like High Court, does not
enable the High Court to claim original jurisdiction not vested by law.
Similarly, the Supreme Court having appellant jurisdiction under Sec-
tion 19 of the Contempt of Courts Act, 1971, cannot invest itself with
original jurisdiction for contempt of subordinate courts. He placed °
reliance on the decision of this Court in Raja Soap Factory v. S.P.
Shanthargj®. We are unable to accept the contention. In Raja Soap Fac-
tory case®, High Court had entertained an original suit and issued injunc-
tion under the Trade and Merchandise Marks Act, 1958 aithough under
the Act the suit was required to be instituted in the District Court. In  ©
appeal before this Court, order of the High Court was sought lo be
justified on the ground of High Court’s power of transfer under Section
24 read with its inherent power under Section 151 of the Code of Civil
Procedure. This Court rejected the submission on the ground that
exercise of jurisdiction under Section 24 of Code of Civil Procedure was
conditioned by lawful institution of the proceeding in a subordinate court
of competent jurisdiction, and transfer thereof to the High Court. The
Court observed that power lo try and dispose of proceedings, after trans-
fer from a court lawfully seized of it, does not involve a power to enter-
tain a proceeding which is not otherwise within the cognizance of the
High Court. Referring to the claim of inherent powers under Section 151

—_ to justify entertainment of the suit and grant of injunction order, the
Court observed that the inherent power could be exercised where there
is a proceeding lawfully before the High Court; it does not, however, .
authorise the High Court to invest itself with jurisdiction where it is not
conferred by law. The facts and circumstances as available in the Raja
Soap Factory case®, were quite different and the view expressed in that
case do not have any bearing on the inherent power of this Court. In

25 (1965)2 SCR 800 AIR 1965 SC 1449
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Raja Soap Factory case® there was no issue before the Court regarding
memp}mdnwﬁmdmmmemﬁmm
related interpretation stat provisions conferring juri
dﬂﬂmhﬁgb%%hﬁﬁhﬁmﬂmamﬁ
a statute, the extent of jurisdiction is limited to the extent prescribed
under the statute. But there is no such limitation on a superior court of
record in matters relating to the exercise of constitutional powers. No
doubt this Court has appellate jurisdiction under Section 19 of the Act,
but that does not divest it of its inherent power under Article 129 of the
Constitution. The conferment of appellate power on the court by a
statute does not and cannot affect the width and amplitude of inherent
powers of this Court under Article 129 of the Constitution.

31. We have already discussed a number of decisions holding that
the High Court being a court of record has inherent power in respect of
contempt of itself as well as of its subordinate courts even in the absence
of any express provision in any Acl. A fortion the Supreme Court being
the Apex Court of the country and superior court of record should pos-
sess the same inherent jurisdiction and power for taking action for con-
tempt of itself as well as for the contempt ol subordinate and inferior
courts. It was contended that since High Court has power of super-
ntendence over the subordinate courts under Article 227 of the Con-
stitulion, therefore, High Court has power to punish for the contempt of
subordinate courts. Since the Supreme Court has no supervisory jurisdic-
tion over the High Court or other subordinate courts, it does not possess
powers which High Courts have under Article 215. This submission is
misconceived. Article 227 confers supervisory jurisdiction on the High
Court and in exercise of that power High Court may correct judicial
orders of subordinale courts, in addition to that, the High Court has
administrative control over the subordinate courts. Supreme Court’s
power (o correct judicial orders of the subordinate courts under Article
136 is much wider and more effective than thal contained under Article
227. Absence of administrative power of superintendence over Lhe High
Courts and subordinate counts does not affect this Coun's wide power of
judicial superintendence of all courts in India. Once there is power of
judicial superintendence, all the courts whose orders are amenable (©
correction by this Court would be subordinate courts and therefore this
Court also possesses similar inherent power as the High Court has under
Article 215 with regard to the contempt of subordinate courts. The juris-
diction and power of a superior Court of Record 1o punish contempt of
subordinate courts was not founded on the Court’s administrative power
of superintendence, instead the inherent jurisdiction was conceded 1o

1’33
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superior Court of Record on the premise of its judicial power to correct
the errors of subordinate courts.

32. Mr Nariman urged that assumption of contempt jurisdiction with
regard to contempt of subordinate and inferior courts on the interpreta-
tion of Article 129 of the Constitution is foreclosed by the decisions of
Federal Court. He placed reliance on the decisions of Federal Court in
KL. Gauba v. Hon'ble the Chief Justice and Judges of the High Court of
Judicature at Lahore® and Purshottam Lal Jaitly v, King-Emperor”. He
urged that this Court being successor to Federal Court was bound by the
decisions of the Federal Court under Article 374(2) of the Constitution.
Mr Sorabjee, the learned Attorney General, seriously contested the
proposition. He contended that there is a marked difference between the
Federal Court and this Court, former being established by a statute with
limited jurisdiction while this Court is the apex constitutional court with
unlimited jurisdiction, therefore, the Federal Court decisions are not
binding on this Court. He urged that Article 374(2) does not bind this
Court with the decisions of the Federal Count, instead it provides for
meeting particular situation during transitory period. In the alternative
learned Attorney General urged that the aforesaid two decisions of Fed-
eral Court in Gauba case® and Jaitly case” do not affect the jurisdiction
and power of this Court with regard to contempt of subordinate and
inferior courts as the Federal Coun had no occasion (o interpret any
provision like Article 129 of the Constitution in the aforesaid decisions.
Article 374 made provision for the continuance of Federal Court Judges
as the Judges of the Supreme Court on the commencement of the Con-
stitution and it also made provisions for transfer of the proceedings
pending in the Federal Court to the Supreme Court. Clause (2) of Arti-
cle 374 is as under:

“374. (2) All suits, appeals and proceedings, civil or criminal,
pending in the Federal Court at the commencement of this Con-
stitution shall stand removed to the Supreme Court, and the
Supreme Court shall have jurisdiction to hear and determine the
same, and the judgments and orders of the Federal Court delivered
or made before the commencement of this Constitution shall have
the same force and effect as if they had been delivered or made by
the Supreme Court.”

On the promulgation of the Constitution, Federal Court ceased 1o €xist
and the Supreme Court was set up and with a view 1o meet the changed
situation, provisions had to be made with regard to the matters pending
before the Federal Court. Article 374(2) made provision for two things.

26 AIR 1942 FC 1:43 CriLJ 311: 1941 FCR 54
27 1944 FCR 364
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firstly it directed the transfer of all suits, appeals and proceedings, civil or
criminal, pending before the Federal Court to the Supreme Court.
Secondly, it provided that any orders and judgments delivered or made
by the Federal Court before the commencement of the Constitution
shall have the same force and effect as if those orders or judgments had
been delivered or made by the Supreme Court. This was necessary for
the continuance of the proceedings before the Supreme Court. The Fed-
eral Court may have passed interlocutory orders, it may have delivered
judgments in the matters pending before it and in order to maintain the
continuance of validity of orders or judgments of Federal Court a legal
fiction was created staling that those judgments and orders shall be
treated as of Supreme Court. Article 374(2) is in the nature of transitory
provision to meet the exigency of the situation on the abolition of the
Federal Court and setting up of the Supreme Court. There is no provi-
sion in the aforesaid article to the effect that the decisions of the Federal
Court shall be binding on the Supreme Court. Similar view was taken by
the Allahabad High Court in Om Prakash Gupta v. United Provinces™®
and Bombay High Court in State of Bombay v. Gajanan Mahadev Bad-
ley®. The decisions of Federal Count and the Privy Council made before
the commencement of the Constitution are entitled to great respect but
those decisions are not binding on this Court and it is always open 1o this
Court to take a different view. In State of Bihar v. Abdul Majid* and
Shrinivas Krishnarao Kango v. Narayan Devji Kango", Federal Court
decisions were not followed by this Court. There is, therefore, no merit
in the contention that this Court is bound by the decisions of the Federal
Court.

33. But even otherwise the decisions of Federal Court in KL.
Guauba case® and Purshottam Lal Jaitly case” have no bearing on the
interpretation of Article 129 of the Constitution. In KL. Gauba case™
the facts were that KL Gauba, an Advocalte of Lahore High Court was
involved in litigation of various kinds including a case connected with his
insolvency. A Special Bench of the High Court of Lahore was con-
stituted to decide his matters. His objection against the sitting of a
particular Judge on the Special Bench, was rejected. His application for
the grant of certificate under Section 205 of the Government of India
Act to file appeal against the order of the High Court before the Federal
Court was refused. Gauba filed a petition before the Federal Court for
the issue of direction for the transfer of his case to Federal Court from
High Court. The Federal Court held that appeal against the order of the

2% AIR 1951 All 205, para 43. TLR (1952) 2 All 467

2 AIR 1954 Bom 351, para 14 : 56 Bom LR 172:9 DLR Bom 55
3 1954 SCR 786,795 : AIR 1954 SC 245 : (1954) 2 LLJ 678

31 (1955)1SCR 1,24and 25 : AIR 1954 SC379

Ltg.
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High Court refusing to grant certificate was not maintainable. Gauba
argued that the High Court was guilty of contempt of Federal Court as it
had deliberately and maliciously deprived the Federal Court’s jurisdiction 2
to hear the appeal agains! its orders. Gwyer, CJ. rejected the contention

et in the following words: (AIR p. 2)

“We have had occasion more than once to construe the provi-
sions of Section 205, and we repeat what we have already said, that
no appezl lies to this Court in the absence of the certificate pres- 0
cribed by that section: a certificate is the necessary condition prece-
dent to every appeal. We cannol question the refusal of a High
Court to grant a centificate or investigate the reasons which have
prompted the refusal; we cannot even inquire what those reasons
were, if the High Court has given none. The matter is one exclusive- ©
ly for the High Court; and, as this Court observed in an earlier case,
it is not for us to speculate whether Parliament omitted per incuriam
to give a right of appeal against the refusal to grant a certificate or
trusted the High Courts to act with reasonableness and impartiality:
1939 FCR 13 at 16'. The jurisdiction of the Court being thus limited ¢
by the statute in this way, how could it be extended by a High Court
acting even perversely or maliciously in withholding the certificate?”
M. In Purshottam Lal Jaitly case” an application purporting to
invoke extraordinary original jurisdiction of the Federal Court under
Section 210(2) of the Government of India Act, 1935 was made with a
prayer that the Federal Court should itself deal directly with an alleged
contempt of a civil coun, subordinate 10 the High Court. By a short order
the Court rejected the application placing reliance on its decision in K.L.
Gauba case®. The Court observed as under:

“The expression ‘any contempt of Court’ in that provision must

be held to mean ‘any act amounting to contempt of this Court". This

was the view expressed in Gauba case* and we have been shown no

reason for departing from that view. Under the Indian law the High
Courts have power to deal with contempt of any court subordinate 4

to them as well as with contempt of the High Courts. It could not
have been intended to confer on the Federal Court a concurrent
jurisdiction in such matters. The wider construction may conceivably
lead to conflicting judgments and to other anomalous con-

sequences.” :
In the case of KL. Gauba™ the Federal Court found itself helpless in the
malter as the Government of India Act, 1935 did not confer any power
on it to entertain an appeal against the order of High Court refusing to
grant certificate. The decision has no bearing on the question with which

t Pashupari Bharti v, Secretary of Siate, AIR 1938 FC |
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we are concerned. In Purshottam Lal Jaitly case” the decision turned on
the interpretation of Section 210(2) of the 1935 Act. Section 210 made
provisions for the enforcement of decrees and orders of Federal Court.
Sub-section (2) provided that Federal Court shall have power to make
any order for the purpose of securing the attendance of any person, the
discovery or production of any documents or the investigation or
“punishment of any contempt of court”, which any High Court has
power to make as respects the territory within its jurisdiction, and further
the Federal Court shall bave power to award costs and its orders shall be
cnforceable by all courts, While interpreting Section 210(2) the Federal
Court held that it bad no power to deal with contempt of any court sub-
ordinate to High Court and it further observed that the wider construc-
tions may lead to conflicting judgments and to other anomalous con-
sequences. It is not necessary for us to consider the correctness of the
opinion expressed by the Federal Court, as in our view the Federal Court
was a court of limited jurisdiction, it was not the Apex Court like this
Court as against the judgment, order and decree of the Federal Court
appeals lay to the Privy Council. The Federal Court exercised limited
jurisdiction as conferred on it by the 1935 Act. The question regarding
the inherent power of the Superior Court of Record in respect of the
contempt of subordinate court was neither raised nor discussed in afore-
said decisions. The Federal Coun observed that if the High Court and
the Federal Court both have concurrent jurisdiction in contempt matters
it could lead to conflicting judgments and anomalous consequences. That
may be so under the Government of India Act as the High Court and the
Federal Court did not have concurrent jurisdiction, but under the Con-
stitution, High Court and the Supreme Court both have concurrent juris-
diction in several matters, yet no anomalous consequences follow.

35. While considering the decision of Federal Court, it is necessary
10 bear in mind that the Federal Court did not possess wide powers as
this Court has under the Constitution. There are marked differences in
the constitution and jurisdiction and the amplitude of powers exercised
by the twa courts. In addition to civil and criminal appellate jurisdiction,
this Court has wide powers under Article 136 over all the courts and
tribunals in the country. The Federal Court had no such power, instead il
had appellate power but thzt too could be exercised only on a certificate
issued by the High Court. The Federal Court was a court of record under
Section 203 but it did not possess any plenary or residuary appeilate
power over all the courts [unctioning in the territory of India like the
power conferred on this Court under Article 136 of the Constitution,
therefore, the Federal Court had no judicial control or superintendence
over subordinate courts.

137
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36. Advent of freedom, and promulgation of Constitution have
made drastic changes in the administration of justice necessitating new
judicial approach. The Constitution has assigned a new role to the Con- 3

—— stitutional Courts to ensure rule of law in the country. These changes

have brought new perceptions. In interpreting the Constitution, we must
bave regard to the social, economic and political changes, need of the
community and the independence of judiciary. The court cannot be a
belpless spectator, bound by precedents of colonial days which have lost b
relevance. Time has come to have a [resh look at the old precedents and
to lay down law with the changed perceptions keeping in view the provi-
sions of the Constitution. “Law”, to us¢ the words of Lord Coleridge,
“grows; and though the principles of Jaw remain unchanged, yet their
application is to be changed with the changing circumstances of the ¢
time”. The considerations which weighed with the Federal Court in
rendering its decision in Gaubg™ and Jaitly case™ are no more relevant in
the context of the constitutional provisions.

37. Since this Court has power of judicial superintendence and con-
trol over all the courts and tribunals functioning in the eatire territory of 9
the country, it has a corresponding duty to protect and safeguard the
interest of inferior courts to ensure the flow of the stream of justice in
the courts without any interference or attack from any quarter. The sub-
ordinate and inferior courts do not have adequate power under the law
to protect themselves, therefore, it is necessary that this court should "
protect them. Under the constitutional scheme this court has a special
role, in the administration of justice and the powers conferred on it
under Articles 32, 136, 141 and 142 form part of basic structure of the
Constitution. The amplitude of the power of this Court under these arti-
cles of the Constitution cannol be curtailed by law made by Central or
State legislature, If the contention raised on behall of the contemners is
accepted, the courts all over India will have no protection from this
Court. No doubt High Courts have power to persist for the contempt of
subordinate courts but that does not affect or abridge the inherent power 9
of this Court under Article 129. The Supreme Court and the High Court
both exercise concurrent jurisdiction under the constitutional scheme in
matters relating to fundamental rights under Articles 32 and 226 of the
Constitution, therefore this Court’s jurisdiction and power to take action
for contempt of subordinate courts would not be inconsistent to any con- 4
stitutional scheme. There may be occasions when attack on Judges and
Magistrates of subordinate courts may have wide repercussions
throughout the country, in that situation it may not be possible for a
High Court to contain the same, as a result of which the administration
of justice in the country may be paralysed, in that situation the Apex
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Court must intervene 1o easure smooth functioning of courts. The Apex
Coul_-t_is duty bound to take effective steps within the constitutional
provisions to ensure & free and fair administration of justice throughout
thc_munuy, for that purpose it must wield the requisitc power to take
action for contempt of subordinate courts. Ordinarily, the High Court
would protect the subordinate court from any onslaught on their
independence, but in exceptional cases, extraordinary situation may
ptevail affecting the administration of public justice or where the entire
judiciary s affected, this Court may directly take cognizance of contempt
of subordinate courts. We would like to strike a note of caution that this
Court will sparingly exercise its inherent power in taking cognizance of
the contempt of subordinate courts, as ordinarily matters relating to con-
tempt of subordinate courts must be dealt with by the High Courts. The
instant case is of exceptional nature, as the incident created a situation
where functioning of the subordinate courts all over the country was
adversely affected, and the administration of justice was paralysed, there-
fore, this Court took cognizance of the matter.

38. Mr Nariman contended that in our country there is no court of
universal jurisdiction, as the jurisdiction of all courts including the
Supreme Court is limited. Article 129 as well as the Contempt of Courts
Act, 1971 do not confer any express power on this Court with regard to
contempt of the subordinate couris, this Court cannot by construing
Article 129 assume jurisdiction in the matter which is not entrusted to it
by law. He placed reliance on the observations of this Court in Naresh
Shridhar Mirajkar v. State of Maharashira®. We have carefully considered
the decision but we find nothing therein to support the contention of Mr
Nariman It is true that courts constituted under a law enacted by the
Parliament or the State legislature have limited jurisdiction and they can-
nol assume jurisdiction in a matler, not expressly assigned to them, but
that is not so in the case of a superior court of record constituted by the
Constitution. Such a court does not have a limited jurisdiction instead it
has power to determine its own jurisdiction. No matter is beyond the
jurisdiction of a superior court of record unless it is expressly shown to be
so, under the provisions of the Constitution. In the absence of any
express provision in the Constitution the Apex Court being a court of
record has jurisdiction in every matter and if there be any doubt, the
Court has power to determine its jurisdiction. If such determination is
made by High Court, the same would be subject to appeal to this Court,
but if the jurisdiction is determined by this Court it would be final
Halsbury's Laws of England, 4th Edn., Vol. 10, para 713 states:

32 (1966) 3SCR 744, T71: AIR 19675C 1

139
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“Prima facie, no matter is deemed to be beyond the jurisdictio
of a superior court unless it is expressly shown to be 50, whil:
nothing is within the jurisdiction of an inferior court unless it is
expressly shown on the face of the proceedings that the particular
matter s within the cognizance of the particular court.”

The above principle of law was approved by this Court in Special
Reference No. I of 1964® in holding that the High Court being a superior
court of record was entitled to determine its own jurisdiction in granting
interim bail 1o a person against whom warrant of arrest had been jssued
by_ the Speaker of 2 State legislature. In Mirajkar case® this Court again
reiterated the principles that a superior court of record unlike a court of
limited jurisdiction is entitled to determine about its own jurisdiction. In
Ganga Bishan v. Jai Narain* the Court emphasised that the Constitution
has left it to the judicial discretion of Supreme Court to decide for itself
the scope and limits of its jurisdiction in order to render substantial
Justice in matters coming before it. We therefore hold that this Court
being the Apex Court and a superior court of record has power to
detcrmine its jurisdiction under Article 129 of the Constitution, and as
discussed carlier it has jurisdiction to initiate or entertain proceedings for
contempt of subordinate courts. This view does not run counter ta any
provision of the Constitution.

39. Constitutional hurdles over, now we would revert back to the
incident which has given risc lo these proceedings. The genesis of the
unprecedented attack on the subordinate judiciary arose out of con-
frontational attitude of the local police against the Magistracy in Kheda.
The Chief Judicial Magistrate is head of the Magistracy in the district.
Under the provisions of Chapter XII of the Code of Criminal Procedure,
1973, he exercises conirol and supervision over the investigating officer.
He is an immediate officer on the spot al the lower rung of the adminis-
tration of justice of the country 1o ensure that the police which is the law
enforcing machinery acts according o law in investigation of crimes
without indulging in excesses and causing harassment (o citizens. The
main objective of police is to apprehend offenders, to investigate crimes
and to prosecute them before the courts and also to prevent commission
of crime and above all to ensure law and order to protect the citizens’ life
and property. The law enjoins the police to be scrupulously fair to the
offender and the Magistracy is to ensure fair investigation and fair trial to
an offender. The purpose and object of Magistracy and police are com-
plementary to each other. It is unfortunate that these objectives have
remained unfulfilled even after 40 years of our Constitution. Aberrations

33 (1965) 1 SCR 413, 499: AIR 1965 SC 145
u (19%5) | SCCT5
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of police officers and police cxcesses in dealing with the law and order
situation have been the subject of adverse comments from this Court as
@ well as from other courts but it has failed lo have any corrective effect on
it The police has power to arrest a person even without obtaining a war-
rant of arrest from a court. The amplitude of this power casts an obliga-
tion on the police to take maximum carc in exercising that power. The
police must bear in mind, as held by this Court that if a person is arrested
b for a crime, his constitutional and fundamental rights must not be vio-
lated. See Sunil Batra v. Delhi Administration®™. In Prem Shankar Shukla
case' this Court considered the question of placing a prisoner under
handcuff by the police. The Court declared that no prisoner shall be
handcuffed or fettered routinely or merely for the convenience of
¢ custody or escort. The Court emphasised that the police did not enjoy
any unrestricted or unlimited power to handcuffl an arrested person. If
having regard to the circumstances including the conduct, behaviour and
character of a prisoner, there is reasonable apprehension of prisoner’s
. escape from custody or disturbance of peace by violence, the police may
9 put the prisoner under handcuff. If a prisoner is handcuffed without
there being any justification, it would violate prisoner’s fundamental
rights under Articles 14 and 19 of the Constitution. To be consistent with
Articles 14 and 19 handcuffs must be the last refuge as there are other
ways for ensuring security of a prisoner. In Prem Shankar Shukla case',

€  Krishna lyer, J. observed: (SCC p. 529, para 1)
“If today freedom of the forlorn person falls to the police some-
where, tomorrow the freedom of many may fall elsewhere with none
to whimper unless the court process invigilates in time and polices

the police before it is too late.” (emphasis in original)
4 The prophetic words of Krishna lyer, 1. have come true as the facts of
the preseat case would show.

40. In the instant case, Patel, CJM, was assaulted, arrested and
handcuffcd by Police Inspector Sharma and other police officers. The

g police officers were not content with this, they tied him with a thick rope
round his arms and body as if N.L. Patel was a wild animal. As discussed
carlier, he was taken in that condition to the hospital for medical exam-
ination where he was made to sit in veranda exposing him to the public
gaze, providing opportunity to the members of the public to see that the

n police had the power and privilege to apprehend and deal with a Chief
Judicial Magistrate according to its sweet will. What was the purpose of
unusual behaviour of the police, was it to secure safety and security of
N.L. Patel, or was it done to prevent escape o any violent activity on his
part justifying the placing of handcuffs and ropes on the body of N.L.

35 (1978) 4 SCC 494 : 1979 SCC (Cri) 155
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Patel? The Commission has recorded detailed findings that the object

was to wreak vengeance and to humiliate the CYM who had been polic-
ing the police by his judicial orders.

there was no justification for this extraordinary and unusual behaviour of
Police Inspector Sharma and other police officers although they made an
attempt to justify their unprecedented, dehumanising behaviour on the
ground that Patel was drunk, and he was behaving in violent manner and ©
if he had nol been handcuffed or tied with ropes, he could have snalched
Sharma’s revolver and killed him. We are amazed at the reasons given by
Sharma justifying the handcufls and ropes on the body of N.L. Patel.
Patel was unarmed, he was at the Police Station in a room, there were at
least seven police officials present in the room who were fully armed, yet, ©
there was apprehension about Patel’s escape or violent behaviour justify-

ing handcuffs and roping. The justification given by them is flimsy and
preposterous. S.R. Sharma acted in utter disregard of this Court's direc-
tion in Prem Shankar Shukle case’. His explanation that he was not
aware of the decision of this Court is a mere pretence as the Com- @
missioner has recorded findings that Gujarat Government had issued cir-
cular letter to the police incorporating the guidelines laid down by this
Court in Prem Shanker Shukla case’ with regard to the handcuffing of
prisoners.

. 42. What constitutes contempt of court? The Common Law defini-
tion of contempt of court is: “An act or omission calculated to interfere
with the due administration of justice.” [Bowen L.J. in Helmore v. Smith
(No. 2)*). The contempt of court as defined by the Contempt of Courts
Act, 1971 includes civil and criminal contempt. Criminal contempt a ¢
defined [in Section 2(c)] by the Act:

“means the publication (whether by words, spoken or written, or by
signs, or by visible representations, or otherwise) of any matter or
the doing of any other act whatsoever which
(i) scandalizes or tends to scandalize, or lowers or tends 1o g
lower the authority of, any court; ot
(if) prejudices, or interferes or tends to interfere with, the due
course of any judicial proceeding; or
(if) interferes, or tends to interfere with, or obstructs or tends
to obstruct, the administration of justice in any other
manner;”

The definition of criminal contempl is wide enough to include any act by
a person which would tend to interfere with the administration of justice

3% (1886) 35 Ch D 436, 455 : (1886) 31 S0l Jo 60
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or which would lower the authority of court. The public have a vital stake
in cflective and orderly administration of justice. The Court has the duty
Dt'pmtectmg the interest of the community in the due administration of
justice and, 50, it is entrusted with the power to commit for contempt of
court, not to protect the dignity of the Court against insult or injury, but,
to protect and vindicate the right of the public so that the administration
of justice is not perverted, prejudiced, obstructed or interfered with. “It
is 2 mode of vindicaung the majesty of law, in its active manifestation,
against obstruction and outrage.” (Frankfurter, J. in Offutt v. U.S.™) The
object and purpose of punishing contempt for interference with the
administration of justice is not to safeguard or protect the dignity of the
Judge or the Magistrate, but the purpose is to preserve the authority of
the courts to ensure an ordered life in society. In Attorney General v.
Times Newspapers™, the necessity for the law of contempt was sum-
marised by Lord Morris as: (AC p. 302)

“In an ordered community courts are established for the pacific
settlement of disputes and for the mantenance of law and order. In
the general interests of the community it is imperalive that the
authority of the courts should not be imperilled and that recourse to
them should not be subject to unjustifiable interference. When such
unjustifiable interference is suppressed it is not because those

with the responsibilitics of administering justice are con-
cerned [or their own dignity: it is because the very structure of
ordered life is at risk if the recognised courts of the land are so
flouted and their authority wanes and is supplanted.”

43. The Chief Judicial Magistrate is head of the Magistracy in the
district who administers justice to ensure, protect and safeguard the
rights of citizens. The subordinate courts at the district level cater to the
aead of the masses in administering justice at the base level. By and large
the majority of the people get their disputes adjudicated in subordinate
courts. it is, in the general interest of the community that the authority of
subordinate courts is protected. If the CIM is led into trap by
unscrupulous police officers and if he is assaulted, handcuffed and roped,
the public is bound to lose faith in courts, which would be destructive of
basic structure of an ordered society. If this is permitted Rule of Law
shall be supplanted by Police Raj. Viewed in this perspective the incident
is not a case of physical assault on an individual judicial officer instead it
is an onslaught on the institution of the judiciary itself. The incident is a
clear interference with the administration of justice, lowering its judicial
authority. Its effect was not confined to one District or State, it bad a
tendency to effect the entire judiciary in the country. The incident

17 (1954)348US 11, 14:99 Led 11
38 (1974) AC273,302: (1973) 3 AU ER 54
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highlights a dangerous tread that if the police is annoyed with the orders

of 2 presiding officer of a court, he would be arrested on flimsy manufac-
tured charges, (o humiliate him publicly as has been done in the instant 2
casc. The conduct of police officers in assaulting and humiliating the
CIM brought the authority and administration of justice into disrespect,
affecting the public confidence in the institution of justice. “The sum-
mary power of punishment for contempt has been conferred on the
courts to keep a blaze of glory around them, 10 deter people from b
atlempting to render them contemptible in the eyes of the public. These
powers are necessary lo keep the course of justice [ree, as it is of great
importance to society.” (Oswald on Contempt of Courr). The power to
punish contempt is vested in the Judges not for their personal protection
only, but for the protection of public justice, whose interest requires that ¢
decency and decorum is preserved in Courts of Justice. Those who have

to discharge duty in a Court of Justice are protected by the law, and
shiclded in the discharge of their duties, any deliberate interference with

the discharge of such duties cither in court or outside the court by attack-
ing the presiding officers of the court, would amount to criminal con- ¢
tempt and the courts must take serious cognizance of such conduct. -

44. It takes us to the question against which of the contemners con-
tempt is made out. On behalf of the petitioners it was urged that the
police officers’ conduct amounts to criminal contempt as their action
lowered the authority of the Chicf Judicial Magistratc and it further ©
caused interference with the administration of justice. Mr Soli J. Sorab-
jee, learned Attorney General contended that all those who abetted and
helped the police officers in their conduct and design are also guilty of
contempt of court. On behalf of the contemners it was urged that the
incident which took place in the Police Station does not make out any
contempt of court. The Chiefl Judicial Magistrate had consumed liquor
and in drunken state he went to the Police Station and slapped the
Police Inspector, Sharma, thereby he committed offence under the Bom-
bay Prohibition Act as well as under Sections 332, 504 and 506 of the g
Indian Penal Code. Criminal cases have been registered against N.L.
Patel, CJM and afler investigation charge-sheets have been submitted to
the court. In this context, it was urged that no action could be taken
against the contemners as the facts in issue in the present proceedings
are the same as involved in the criminal prosccutions pending against
N.L. Patel, CJM. The question raised on behalf of the coniemners need
not detain us long. Proceedings for contempt of court are different than
those taken for the prosecution of a person [or an offence under the
eriminal jurisdiction. Contempl proceedings are peculiar in nalurc
although in certain aspects they are quasi-criminal in nature but they do

by
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not form part of criminal jurisdiction of the court. Criminal prosecution

pending against the CJM or against the contemners has no bearing on
3 the contempt proceedings initiated by this Court as the present proceed-
_ ings are not for the purpose of punishing the contemners for the offence

of wrongful detention and assault on N.L. Patel, Chief Judicial

Magistrate, instead these proceedings have been taken to protect the

interest of the public in the due administration of justice and 1o preserve
0 the confidence of people in courts. We, accordingly, reject the con-
temner’s objection.

45. We have already recorded findings that Sharma, Police
Inspector, Nadiad had preplanned the entire scheme, he deliberately
invited Patel to visit Police Station where he was forced to consume
liquor and on his refusal he was assaulted, arrested, handcuffed and tied
with ropc. S.R. Sharma, K.-H. Sadia, Sub-Inspector, Valjibhai Kalabhai.
Head Constable and Pratap Singh, Constable, all took active part in this
shameful episode with a view to malign and denigrate the CJM on
account of his judicial orders against the police. We, therefore, hold S.R.
Sharma, Police Inspector, K H. Sadia, Sub-Inspector, Valjibhai Kalabhai
Head Constable and Pratap Singh, Constable guilty of contempt of court.
M.B. Savant. Mamlatdar had been summoned by Sharma, Police
Inspector, to the Police Station in advance for purposes of being witness
to the panchnama drawn up by Sharma describing drunken condition of
Patel, CJM. The document was false and deliberately prepared 1o make
out a case against Patel, CJM. M.B. Savant was in complicity with
Sharma, he actively participated in the preparation of the document to
malign and humiliate the CJM and to prepare a false case against him, he
¢ s also, therefore, guilty of contempt of court. .

46. As regards D.K. Dhagal, the then District Superintendent of

Police, Kheda, we have already recorded findings that he was hand in
glove with Sharma, Police Inspector. The circumstances pointed out by
the Commission and as discussed earlier, show that though D.K. Dhagal,

g had not personally participated in the shameful episode but his conduct,
act and omission establish his complicity in the incident. It is dificult to
believe or imagine that a Police Inspector would arrest, humiliate, assault
and handcuff a CJM and the Police Chief in the district would be
indifferent, or a mute spectator. The circumstances unequivocally show

h that Sharma was acting under the protective cover of Dhagal as he did
not take any immediate action in the matter instead he created an alibi

for himself by interpolating the entries in the register at the Government
Rest House, Balasinor, In his report submitted to the AddL Chief

Secretary (Home) on September 27, 1989, Dhagal did not even remotely
i mention the handcuffing and roping of the CJM. It is unfortunate that
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Dhagal as the District Superintendent of Police did not discharge his
duty like a responsible police officer instead he identified himself with
Sharma, Police Inspector and actively abetted the commission of ons-
laught on the CJM. We, accordingly, hold DK. Dhagal, the then DSP,
Kheda guilty of contempt of court.

~ 47. This takes us to the petition filed by N.L. Patel for quashing the
criminal cases initiated against him on the basis of two first information
reports made by Police Inspector S.R. Sharma. As noticed earlier
Sharma, Police Inspector, had registered two FIRs on September 25,
1989 against N.L. Patel for the offences under Section 85(1)(3) read with
Section 66(1)(b) and also under Section 110 of Bombay Prohibition Act
on the allegations that Patel had consumed liquor without permit or pass
and under the influence of alcohol entered into Sharma’s chamber and
behaved in an indecent manner. The FIR further alleged that Pate]
caught hold of Police Inspector Sharma and slapped him. The second
FIR was lodged by Sharma against Patel for offences under Sections 332,
353, 186 and 506 of the Indian Penal Code on the same allegations as
contained in the earlier FIR. During the pendency of the contempt
proceedings before this Court, the police continued the investigation and
submitted charge-sheet in both the cases against N.L. Patel and at
present Criminal Cases Nos. 1998 of 1990 and 1999 of 1990 are pending
in the Court of Chief Judicial Magistrate, Nadiad. These proceedings are
sought to be quashed.

48. On behalf of the State and the police officers, it was urged that
since charge-sheets have already been submitted to the court, Patel will
have full opportunity to defend himself before the court where witnesses
would be examined and cross-cxamined, therefore, this Court should not
interfere with the proceedings. The gravamen of the charge in the two
cases registered against N.L. Patel is that he had consumed liquor
withoul a pass or permit and under the influence of liquor, he entered
the chamber of Police Inspector Sharma at the Police Stalion and
assaulted him. The police overpowered and arrested him and a pan-
chnama was prepared and he was taken to the hospital for medical cxam-
ination, and the report of medical examination indicates that he had con-
sumed liquor. These very facts have been inquired into by the Com-
missioner and found to be false. We have recorded findings that Police
Inspector Sharma and other police officers manipulated records and
manufactured the case against N.L. Patel with a view to humiliate and
teach him a lesson as the police was annoyed with his judicial orders. We
have already recorded findings holding S.R. Sharma, Police Inspector,
Sadia, Sub-Inspector, Valjibhai Kalabhai, Head Constable, Pratap Singh,
Constable, M.B. Savant, Mamlatdar, and D.K. Dhagal, DSP guilty of

T
o
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contempt of court. These very persons are specified as witnesses in the

two charge-sheets. The Commission’s as well as our [indings clearly
a demonstrate that the allegations contained in the two FIRs are false. If
police is permitted to prosecute Patel on those allegations merely on the
basis that charge-sheets have been submitted by it, it would amount to
gross abuse of the process of the court. In the circumstances, proceed-
ings against N.L. Patel are liable to be quashed.

49. Learned counsel, appearing on behalf of the State of Gujarat
and the police officers, urged that in the present proceedings this Court
has no jurisdiction or power to quash the criminal proceedings pending
against N.L. Patel, CJM. Elaborating his contention, learned- counsel
submitted that once a criminal case is registered against a person the law
requires that the court should allow the case to proceed to its normal
conclusion and there should be no interference with the process of trial.
He further urged that this Court has no power to quash a trial pending
before the criminal court either under the Code of Criminal Procedure
g O under the Constitution, therefore, the criminal proceedings pending

against Patel should be permitted to continue. Learned Attorney Gener-

al submitted that since this Court has taken cognizance of the contempt
matter arising out of the incident which is the subject matter of trial

before the criminal court, this Court has ample power under Article 142
é of the Constitution to pass any order necessary to do justice and to

prevent abuse of process of the court. The leamed Attomey General

elaborated that there is no limitation on the power of this Court under

Anticle 142 in quashing a criminal proceeding pending before a sub-

ordinate court. Before we proceed to consider the width and amplitude
¢ of this Court's power under Article 142 of the Constitution it is necessary

to remind ourselves that though there is no provision like Section 482 of
the Criminal Procedure Code conferring express power on this Court to
quash or set aside any criminal proceedings pending before a criminal
court to prevent abuse of process of the court, but this Court has power
g 0 quash any such proceedings in exercise of its plenary and residuary
power under Article 136 of the Constitution, if on the admitted facts no
charge is made out against the accused or if the proceedings are initiated
on concocted facts, or if the proceedings are initiated f{or oblique pur-
poses. Once this Court is satisfied that the criminal proceedings amount
n lo abuse of process of court it would quash such proceedings lo ensure
justice. In State of W.B. v. Swapan Kumar Guha®, this Court quasbed
first information report and issued direction prohibiting investigation
into the allegations contained in the FIR as the Court was satisfied that
on admitted facts no offence was made out against the persons named in

39 (1982) 1 SCC 561 : 1982 SCC (Cri) 283 : (1982) 3 SCR 121
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the FIR. In Madhavrao Jiwajirao Scindia v. Sambhajirao Chandrojirao
Angre®, criminal proceedings were quashed as this Court was satisfied
that the case was founded on false facts, and the proceedings for trial had 2
been initiated for oblique purposes.

50. Article 142(1) of the Constitution provides that Supreme Court
in exercise of its jurisdiction may pass such decree or make such order as
is necessary for doing complete justice in any ‘cause’ or ‘matter’ pending
before it. The expression ‘cause’ or ‘matter’ would include any proceed- ©
ing pending in court and it would cover almost every kind of proceeding
in court including civil or criminal The inhcrent power of this Court
under Anticle 142 coupled with the plenary and residuary powers under
Articles 32 and 136 embraces power to quash criminal proceedings pend-
ing before any court to do complele justice in the matter before this ©
Court. If the court is satisfied thal the proceedings in a criminal case are
being utilised for oblique purposes or if the same are continued on
manufactured and false evidence or if no case is made out on the
admitted facts, it would be in the ends of justice to set aside or quash the
criminal proceedings. It is idle 1o suggest that in such a situation this ©
Court should be a helpless spectator. y

51. Mr Nariman urged that Article 142(1) does not contemplate
order contrary to statutory provisions. He placed reliance on the Court’s
observations in Prem Chand Garg v. Excise Commissioner, U.P.,
Allahabad® and A.R. Antulay v. R.S. Nayak®, where the Court observed
that though the powers conferred on this Court under Article 142(1) are
very wide, but in exercise of that power the Court cannot make any order
plainly inconsistent with the express statutory provisions of substantive
law. It may be noticed that in Prem Chand Garg" and Ansulay case® 4
observations with regard to the extent of this Court’s power under Asti-
cle 142(1) were made in the context of fundamental rights. Those nl;sf:r—
vations have no bearing on the question in issue as there is no provision
in any substantive law restricting this Court's power to quash proccedings
pending before subordinate court. This Court's power under Asticle g
142(1) to do “complete justice” is entirely of different level and of a dif-
ferent quality. Any prohibition or restriction contained in ordinary laws
cannot act as a limitation on the constitutional power of this Court. Once
this Court has seisin of a cause or matter before it, it has power to issue
any order or direction to do “complete justice” in the matter. This con-  h
stitutional power of the Apex Court cannot be limited or restricted by
provisions contained in statutory law. In Harbans Singh v. State of U.P.",

4 (1988) | SCC692: 1988 SCC (Cri) 234 .
41 lmsﬁpptscam,m:nm:mscm i
42 (1988)2SCC602: 1988 SCC (Cri) 372

43 (1982) 2SCC 101: 1982 SCC (Cri) 361 : (1982) 3 SCR 235,243
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AN. Sen, 1. in his concurring opinion observed: (SCC pp. 107-08,
para 20)

“Very wide powers have been conferred on this Court for due
and proper administration of justice. Apart from the jurisdiction and
pwa}n?nfmndun this Court under Articles 32 and 136 of the
Constitution I am of the opinion that this Court retains and must
retain, an inherent power and jurisdiction for dealing with any
extreordinary situation in the larger interests of administration of
justice and for preventing manifest injustice being done. This power
must mc@arﬂybcqminglymmdmlyinmpﬁmalcimum
for furthering the ends of justice.”

No enactment made by Central or State legislature can limit or restrict
the power of this Court under Article 142 of the Constitution, though
while exercising power under Article 142 of the Constitution, the Court
must take into consideration the statutory provisions regulating the mat-
ter in dispute. What would be the need of “complete justice” in 2 cause
or matter would depend upon the facts and circumstances of cach case
and while exercising that power the Court would take into consideration
the express provisions of a substantive statute. Once this Court has taken
seisin of a case, cause or matter, it has power to pass any order or issue
direction as may be necessary (o do complete justice in the matter. This
has been the consistent view of this Court as would appear from the deci-
cions of this Court in State of U.P. v. Poosu*; Ganga Bishan v. Jai
Narain®; Navnit R. Kamani v. RR. Kamani*; B.N. Nagarajan v. State of
Mysore™, Special Reference No. 1 of 1964 and Harbans Singh v. State of
L. P9 Since the foundation of the criminal trial of N.L. Patel is based on
the factswhichh:v:nlrﬁdyhccufnmﬂtnhcfnhﬂ.ilwuldb:inthn
ends of justice and also to do complete justice in the cause to quash the
criminal proceedings. We accordingly quash the criminal proceedings
pending before the Chief J udicial Magistrate, Nadiad in Criminal Cases
Nos. 1998 of 1990 and 1999 of 1990.

52. The question arises what punishment should be awarded to the
contemners found guilty of contempt. In determining the punishment,
the degree and the extent of part played by each of the contemners has
to be kept in mind. Sharma, Police Inspector who was the main actor in
the entire incident and who had planned the entire cpisode with a view
to humiliate the CIM in the public cyc is the main culprit, therefore, he
deserves maximum punishment. Sadia, Sub-Inspector took active part in
assaulting and tying the CIM at the behest of Sharma, Police Inspector.

& (1976)3SCC 1+ 1976 SCC (Cri) 368: (1976) 3 SCR 1005
45 (198‘\5]150315
4% (1988)4SCC387
41 (1966) 3 SCR 652: AIR 1966 SC 1942 (1967) 1LLI 658
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Valjibhai Kalabhai, Head Coanstable and Pratap Singh, Constable also
took active part in handcuffing and tying the CJM with ropes, but as sub-
ordinate officials they acted under the orders of his superior officer. M.B.
Savant, Mamlatdar was friendly to Sharma, Police Inspector, he had no
axe to grind against the CJM but he acted under the influence of
Sharma, Police Inspector. So far as D.K. Dhagal is concerned, he actively
abetted the commission of onslaught on the CJM. Having regard to the
facts and circumstances and individual part played by each of the afore- b

said coniemners we hold them guilty of contempt and award punishment
as under:

S.R. Sharma, the then Police Inspector, Nadiad shall undergo simple
imprisonment for a period of six months and he shall pay fine of Rs 2000.

K H. Sadia, Sub-Inspector, Nadiad shall undergo simple imprisonment €
for a period of five months and will pay a finc of Rs 2000 and in default

he will undergo one month's simpic imprisonment. Valjibhai Kalabhai,
Head Constable and Pratap Singh, Constable, both are convicted and
awarded simple imprisonment for a period of two months and a fine of
Rs 500 each, in default they would undergo simple imprisonment for a d
further period of 15 days. M.B. Savant, Mamlatdar is convicted and
awarded two months’ simple imprisonment and a fine of Rs 1000 and in
default he would undergo one month’s simple imprisonment. D.K.
Dhagal, the then District Superintendent of Police, Kheds, is convicted g
and sentenced to imprisonment for a period of one month and to pay a
fine of Rs 1000 and in default 1o undergo simple imprisonment for 15
days. So far as other respondents against whom notices of contempt have
been issued by the Court, there is no adequate material on record to bold
them guilty of contempt of court, we accordingly discharge the notices
issued to them.

53, Before we proceed further, we would like to express the Court’s
displeasure on the conduct of K. Dadabhoy, the then Director General
anuﬁmGujamLAslhuhcadnthcpoﬁmiutchmtchcmnpccted
to intervene in the matter and to ensure effective action against the err- g

ing police officers. We are constrained to observe that he was totally
indifferent to the news that a CJM was arrested, handcuffed, roped and
assaulted. He took this news as a routine matter without taking any steps
to ascertain the correct facts or effective action against the crnng police
officers. If the head of the police administration in the State exhibits such  h
indifference to a sensitive matter which shook the entire judicial
machinery in the State, nothing better could be expected from his sub-
ordinate officers. K. Dadabhoy did not act like a responsible officer. The
State Government should take action against him departmentally on the
basis of the findings recorded by the Commission. The State Government



e
M f\rﬂ Supreme Court Cases Full Text on CD-ROM, Copyright ® 1965-2010, EBC Publishing Pvt. Ltd.

":;_,-" Page 60 Monday, December 06, 2010
ONLINE C This procuct is kcenced to Shanti Bhushan, Noida

m Truefrint™ source : Supreme Court Cases

r

)]

DELHI JUDICIAL SERVICE ASSN. v. STATE OF GUJARAT (Singh, J) 465

has lml.ttlnd proceedings against other erring officers in respect of whom
the Commission has adversely commented, we would make it clear that

a discharge of contempt notices does not absolve those officers of their

qnn;nmiucl. the State Government is directed Lo proceed with the dis-

ciplinary proceedings for taking appropriate action against them.

54. We are constrained to observe that the State Government did
not immediately take effective steps against the erring officials. In spite
of the direction issued by this Court the erring police officers were
neither arrested nor placed under suspension. It was only afier this Court
ok serious view of the matter and directed the State Government to
suspend the erring police officers and arrest them, the State Government
moved in the matter. The apathy of the State Government in taking
effective action against the erring police officers leads to an impression
that in the State of Gujarat, police appears to have upper hand, as the
administration was hesitant in taking action against the erring police
officers. If this practice and tendency is allowed to grow it would result in
serious erosion of the Rule of Law in the State. We hope and trust that
the State Government will take effective measures to avoid reoccurrence
of any such instance. The State Government should further take
immediate steps for the review and revision of the Police Regulations in
th:ﬁghtofth:ﬁuihpmﬂndhythc&mmission.

B 55. The facts of the instant case demonstrate that a presiding officer
of & court may be arrested and humiliated on flimsy and manufactured
charges which could affect the administration of justice. In order to avoid
any such situation in future, we consider it necessary 10 lay down
guidelines which should be followed in the case of arrest and detention

¢ of a Judicial Officer. No person whatever his rank, or designation may
be. is above law and he must face the penal consequences of infraction of
criminal law, A Magistrate, Judge or any other Judicial Officer is liable to
criminal prosecution for an offence like any other citizen but in view of
the paramount necessity of prescrving the independence of judiciary and

g @t the same time ensuring that infractions of law are properly
investigated, we think that the following guidelines should be followed:

(A) If a Judicial Officer is to be arrested for some offence, it
should be done under intimation to the District Judge or the High
Court as the case may be.

L (B) If facts and circumstances necessitate the immediate arrest
of a Judicial Officer of the subordinate judiciary, a technical or for-
mal arrest may be cffected.

(C) The fact of such arrest should be immediately communica-
ted 1o the District and Sessions Judge of the concerned District and

i the Chief Justice of the High Court.
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(D) The Judicial Officer so arrested shall not be taken to a
police station, without the prior order or directions of the District
and Sessions Judge of the concerned district, if available.

(E) Immediate facilities shall be provided to the Judicial Officer
for communication with his family members, legal advisers and Judi-
cial Officers, including the District and Sessions Judge.

(F) No statement of a Judicial Officer who is under arresl be
recorded nor any panchnama be drawn up nor any medical tests be b
conducted except in the presence of the Legal Adviser of the Judi-
cial Officer concerned or another Judicial Officer of equal or higher
rank, if available.

(G) There should be no handcuffing of a Judicial Officer. If,
however, violent resistance to arrest is offered or there is imminent ¢
need to effect physical arrest in order to avert danger to life and
limb, the person resisting arrest may bc overpowered and hand-
cuffed. In such case, immediate report shall be made to the District
and Sessions Judge concerned and abso to the Chief Justice of the
High Court. But the burden would be on the police to establish the 4
necessity for effecting physical arrest and handcuffing the Judicial
Officer and if it be established that the physical arrest and handcuff-
ing of the Judicial Officer was unjustified, the police officers causing
or responsible for such arrest and handcuffing would be guilty of
misconduct and would also be personally liable for compensation
and/or damages as may be summarily determined by the High Court.  ©
56. The above guidelines are not exhauslive but these are minimum

safeguards which must be observed in case of arrest of a Judicial Officer.
These guidelines should be implemented by the Stale Government as
well as by the High Courts. We, accordingly, direct that a copy of the ,
guidelines shall be forwarded to the Chief Secretaries of all the State
Governments and to all the High Courts with a direction that the same
may be brought to the notice of the concerned officers for compliance.

57. We do not approve N.L. Patel's conduct in visiting the Police
Station on the invitation of Police Inspector Sharma. In our opinion, no g
Judicial Officer should visit a Police Station on his own exceplt in connec-
tion with his official and judicial duties and functions. If it is necessary for
a Judicial Officer or a Subordinate Judicial Officer to visit the Police Sta-
tion in connection with his official duties, he must do so with prior
intimation of his visit to the District and Sessions Judge. k

58. Pursuant to this Court’s appeal made on September 29, 1989,
the members of the Bar as well as the members of the Judiciary
throughout the country refrained from going on strike as a result of
which inconvenience to general public was avoided and the administra-
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tion of justice continued. The Court is beholden to the members of the
Bar and members of the Judiciary for their response to this Court’s
appeal.

5§9. We record our appreciation of the able assistance rendered to
the Court by the learned counsel for the parties. We are beholden to Sn
Soli J. Sorabjee, the then Attorney General, who at our request ably
assisted the Court in resolving complex questions of law.

60. The writ petitions, contempt petitions and criminal miscel-
laneous petitions are disposed of accordingly.

(1991) 4 Supreme Court Cases 467
(BEFORE S. RANGANATHAN, V. RAMASWAMI AND N.D. OJHA, J1.)

COMMISSIONER OF INCOME TAX, GUJARAT .. Appellant,
Versus
CELLULOSE PRODUCTS OF INDIALTD. .. Respondent,

Civil Appeal No. 1314(NT) of 1976, decided on September 4, 1991

Income Tax — New industrial undertaking — A.Y, 1966-67 — Exemption
under Section 84 of Income Tax Act, 1961 (as it stood prior to its deletion w.e.L
April 1, 1968) — Relicf available for AY relevant to the previous year in which
the undertaking begins to manufacture or produce the article and for the four
AYs immediately succeeding — ‘Article’ must be a finished marketable product

of whether a final or an intermediate one — As to when undertak-
ing begins to produce the article is a question of fact — Licence granted to
respondent for production of Carboxy Methyl Cellulose (CMC) — Production
of cellulose pulp, meant for use as raw material for manufacture of CMC, com-
menced from March 18, 1961 and production of CMC commenced from June
15, 1961 — Tribunal finding that cellulose pulp was itself a finished marketable
commodity and that its production having been started in March, 1961 the first
AY was 1961-62 and the last AY in which respondent was entitled to relief was
1965-66 and not 1966-67 — Held, finding proper and was not open to Inter-
ference by High Court in reference — Income Tax Act, 1961, Section 84(7) (as
stood prior to its deletion by Finance No. 2 Act 1967) (now Section 80-])

Income Tax — Reference to High Court — Scope of interference with
findings of Tribunal — Income Tax Act, 1961

Interpretation of Statutes — Taxing statute — Strict construction
required where language is plain and unambiguous — Liberal construction to
efectuate object of the provision may be resorted to only in case of genuine
doubt or possibility of forming two alternative opinions

t From the Judgment and Order dated November 13, 1975 of the Gujarat High Court
in Income Tax Reference No, 160 of 1974
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(1991) 3 Supreme Court Cases 600
(BEFORE A M. AHMADI AND S.C. AGRAWAL, J1.)

M.B. SANGHI, ADVOCATE .. Appellant;
Versus
HIGH COURT OF PUNJAB AND
HARYANA AND OTHERS .. Respondents,

Criminal Appeal (Contempt) No. 144 of 1987, decided on July 31, 1991

Contempt of Courts Act, 1971 — Sections 2(c)(i), 12 and 19 —
ing and derogatory remarks made by a practising lawyer against a judge — On
refusal to grant ad interim by Sub-Judge in & suit against Municipal Com-
mittee, appellant advocate stating that the judge was deciding the case as an
Administrator of the Municipal Committee, that he was scting like a contractor
of the Municipal Committee and that he was in collusion with Deputy Com-
missioner and was under his influence — Iligh Court holding the appellant
ﬁmmmz{qm—ndﬂ,mhtmammmgm

Contempt of Courts Act, 1971 — Section 12 — Apology — Should reflect
remorse and contrition of the contemner and should not serve as mere defence
against rigours of law — Contemner-appellant denying to have made the
alleged contemptuovs remarks against the judge but also tendering
‘unqualified apology’ in case court comes o & contrary coaclusion — Contempt
proceedings had been initiated against him in an earlier occasion also but
accepling his apology he was let off — lligh Court considering the apalogy to be
nol sincere and finding the appellant to be addicted in using conlemptuous
language not accepting his apology and punishing him with fine of Rs 1000 —
Held, no interference of Supreme Court called for

Held :
Per Agrawal, ],

The appellant had made an auack on the Subordinate Judge which was
g in character and derogatory to his dignily and-would vitally shake
the confidence of the public in him and the aspersions made by the appellant
had the effect of scandalising the court in such a way as 10 create distrust in the
people’s mind and impair confidence of the people in court. The appellant has,
therefore, been rightly held guilty of having committed the contempt of court
under Section 2(c)(i) of the Act. (Para 11)
An apology is not a weapon of defence to purge the guilty of their offence;
nor is it intended 1o operale as 2 universal panacea, but it is intended 10 be evi-
dence of real contrileness. The apology that was tendered by the appellant
before the High Court was to be taken into consideration in the event of the
High Coun finding the appellant guilty of having commilted contempl of court.
Moreover in the present case, it has been found that this was not the first occa-
sion but on an earlier occasion also proceedings for contempt of court had been
initiated against the appellant for his disparaging remarks against a judge and
in those proceedings the rule issued against him was discharged on his tender-

Supreme Court Cases Full Text on CO-ROM, Copynght £ 1965-2010, EBC Publishing Pvt. Ltd,
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ing unqualified apology before the High Court. Keeping in view the said cir-
mnm,th:fﬁgh(huﬂhas%ndthmlhawpdhnlmﬁdhedwuﬂng
contcmptuous language and making scurrilous attacks on judges. Having regard
to the fact that incidents of insubordination and us¢ of improper languape
[mndsthcju:lgamunlleimlhcﬂight:ounmulthﬂiewthnuhe
appellant could not be allowed 10 get away by simply feeling of
aWn&mhtm.ﬁHhh@mmjmi&dhuﬁﬁ?ﬂ?vﬁh
myur:hecimmmonkmemmemmnmuppdhuahim
Semior advocale, is prone 10 use disparaging and contemptuous remarks against
judges. This is not a casc in which the apology by the appellani may be
accepled. (Paras 12 and 13)
MY. v. Hon'ble the High Couwrt . :
ol s im0 oo AT 1555513 5
Per Ahmadi, J. (concurring)

The intcntion of the appellant was 10 cast aspersions on the integrity of
the Judge and to lower him in the ¢steem of others by creating doubis regarding
hhhnnmy.judichlimpmhmyandhmcpmdmmncnmnfmﬁm
the reputation of judicial officers by disgruntled elements who fail to secure the
desired order is ever on the increase and it is high time it is nipped in the bud.
And when 2 member of the profession like the appellant who should know bet-
ter so lightly trifles with the much eadeared concept of judicial indepeadence to
securc small gains il only betrays a lack of respect for the martyrs of judicial
indepeadence and for the institution itsell. The foundation of our system which
is based on the independence and impartiality of those who man it will be
shaken if disparaging and derogatory remarks are made against the presiding
judicial officers wilh impunity. The much cherished judicial independence has
10 be protecied not only from the execulive or the legislature but also from
those who are an integral part of the system. - (Para 2)

The appellant-contemner is 2 member of the profession who has repeated
his performance presumably because he was let off lightly on the first occasion.
Soft justice is not the answer — he cannot be let off on an apology which is far
from sincere. His apology was hollow, there was no remorse — no regret — it
was only a device to escape the rigour of the law. This is no apology, it is merely
a device to escape. The High Court rightly did not accept it. (Par 2)

LD, Jaikwal v. State of U.P., (1984) 3 SCC 405: 1984 SCC (Cri) 421, relied on

Courts are generally slow in using their coniempi jurisdiction against err-
ing members of the profession in the hope that the concerned Bar Council will
chasten its member for failure 10 maintain proper ethical norms. If timely
action is taken by Bar Councils, the decline in the ethical values can be easily
arrested. (Para 2)

Appeal dismissed R-M/T/10709/CR
The Judgments of the Court were delivered by

AHMADI, J. (concuming) — I am in complete agreement with my
learned brother Agrawal, J. that there is no merit in this appeal but I
would like to add a few words of my own. ;

S



SEE;

Supreme Court Cases Full Text on CD-ROM, Copyright ® 1969-2010, EBC Publishing Pvt. Ltd,

Page 3 Monday, December 06, 2010
ONLINE = This product s licenced to Shants Bhushan, Noida
Tma'Pn_-ntn TruePrint™ source : Supreme Court Cases
= . o
602 SUPREME COURT CASES (1991) 3 5CC

2. The appeliant, a praciising advocate, having failed to persuade the
learned Subordinate Judge to grant an ad-interim injunction pending
filing of a counter by the oppoasite party, switched gear from persuasive
advocacy to derogatory remarks in the fond hope that such tactic would
succeed and the learned Judge would be browbeaten into submission.

Fortunately the learned Judge was made of sterner stuff and refused to
succumb to such unprofessional conduct. Instead he made a record of
the disrespectful and derogatory remarks made with intent to tarnish his
image as a Judicial Officer and forwarded a report to the District Judge
who in turn reported the matter to the High Court to enable it ta initiate
proceedings for contempt of court against the appellant. The exact words
ultered by the appellant, reproduced in the judgment of my learned
brother, leave no doubt that the intention of the appellant was to cast
aspersions on the integrity of the learned Judge and to lower him in the
esteem of others by creating doubts regarding his honesty, judicial
impartiality and independence. The tendency of maligning the reputation
of judicial officers by disgruntled elements who fail to secure the desired
order is ever on the increase and it is high time it is nipped in the bud.
And, when a2 member of the profession resorts to such cheap gimmicks
with a view to browbeating the judge into submission, it is all the more
painful. When there is a deliberate attempt to scandalise which would
shake the confidence of the litigating public in the system, the damage
caused is not only to the reputation of the concerned judge but also to
the fair name of the judiciary. Veiled threats, abrasive behaviour, use of
disrespectful language and at times blatant condemnatory attacks like the
present one are often designedly employed with a view to taming a judge
into submission to sccure a desired order. Such cases raise larger issues
touching the independence of not only the concerned judge but the
entire institution. The foundation of our system which is based on the
independence and impartiality of those who man it will be shaken if dis-
paraging and derogatory remarks arc made against the presiding judicial
officers with impunity. It is high time that we realise that the much
cherished judicial independence has to be protected not only [rom the
executive or the legislature bul also from those who are an integral part
of the system. An independent judiciary is of vital importance to any [ree
society. Judicial independence was not achieved overnight. Since we
have inherited this concept from the British, it would not be out of place
to mention the struggle strong-willed judges like Sir Edward Coke, Chief
Justice of the Common Pleas, and many others had to put up with the
Crown as well as the Parliament at considerable personal risk. And when
a member of the profession like the appellant who should know better so
lightly trifles with the much endeared concept of judicial independence
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to secure small gains it only betrays a lack of respect for the martyrs of
judicial independence and for the institution itself. Their sacrifice would
go waste if we are not jealous to protect the fair name of the judiciary
from unwarranted attacks on its independence. And here is a member of
the profession who has repeated his performance presumably because he
was let off lightly on the first occasion. Soft justice is not the answer —
not that the High Court has been harsh with him — what I mean is he
cannot be let off on an apelogy which is far from sincere. His apology was
hollow, there was no remorse — no regret — it was only a device ta
escape the rigour of the law. What he said in his affidavit was that he had
not uttered the words attributed to him by the learned Judge; in other
words the learned judge was lying — adding insult to injury —, and yet if
the court finds him guilty (he contested the matter tooth and nail) his
unqualified apology may be accepted. This is no apology, it is merely a
device to escape. The High Court rightly did not accept it. That is what
this Court had done in 2 similar situation in L.D. Jaikwal v. State of U.P.!
This Court described it as a ‘paper’ apology and refused to accept it in
the following words: (SCC pp. 408-09, para 6)

“We do not think that merely because the appellant has
tendered his apology we should set aside the sentence and allow him
to go unpunished. Otherwise, all that a person wanting to intimidate
a Judge by making the grossest imputations against him has to do, 1s
to go ahead and scandalize him, and later on tender a formal empty
apology which costs him practically nothing. If such an apology were
to be accepled, as a rule, and not as an exception, we would in fact
be virtually issuing a ‘licence” to scandalize courts and commit con-
tempt of court with impunity. It will be rather difficult to persuade
members of the bar, who care for their self-respect, to join the
judiciary if they are expected to pay such a price for it. And no sit-
ting Judge will feel free 1o decide any matter as per the dictates of
his conscience on account of the fear of being scandalized and per-
secuted by an advocate who does not mind making reckless allega-
tions if the Judge goes against his wishes. If this situation were to be
countenanced, advocates who can cow down the Judges, and make
them fall in linc with their wishes, by threats of character assassina-
tion and persecution, will be preferred by the litigants to the advo-
cates who are mindful of professional ethics and believe in maintain-
ing the decorum of courts.”

When a member of the bar is required to be punished for use of con-
temptuous language it is highly painful — it pleases none — but painful
duties have to be performed to uphold the honour and dignity of the
individual judge and his office and the prestige of the institution, Courts

1 (1984) 3 SCC 405 : 1984 SCC (Cri) 421

L ;uh: © 1969-2010, EBC Publishing Pvt. Ltd,
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are generally slow in using their contcmpl jurisdiction against erring
mmbnsofmepmfmiouinth:hopclhatth:cmcmwdhrcomcﬂ
will chasten its member for failure to maintain proper ethical norms. If
timely action is taken by Bar Councils, the decline in the ethical values
can be casily arrested.

3. By refusing to interfere with the impugned order of the High
Court this Court is not merely punishing the appellant but is in fact
upholding the independence of the judiciary. Let me conclude with the
mmm&Cwnwﬂlnutbcuﬂedupmtodmlwithsmhuituation
in future,

4. For the above reasons | agree thal the appeal be dismissed.

AGRAWAL, J.— This appeal filed under Section 19(1)(d) of the
Coatempt of Courts Act, 1971 (hereinafter referred to as ‘the Act’) is
directed against the judgment and order of the High Court of Punjab and
Haryana dated January 13, 1987 whereby the appellant has been con-
victed for having committed contempt of court under Section 2(c)(@) of
the Act and has been sentenced to pay Rs 1000 as fine and in case of
default in payment of fine to undergo simple imprisonment for seven
days.

6.The appellant, who is practising as an advocate at Narnaul, was
represeating the plaintiff in civil suit titled Hari Ram v. Municipal Com-
mittee. On September 20, 1985, the appellant appeared in the said suit
for the plaintiff and orally prayed for ex-parte ad-interim stay. The said
request was declined by the Subordinate Judge, Narnaul, who ordered
for issuance of notice to the defendants for September 24, 1985. On Sep-
tember 24, 1985, Shri Banwari Lal Sharma appeared for the defendants
and requested for a date for filing a reply to the said application which
request was not opposed by the appellant but the appellant prayed for
ad-interim stay in favour of the plaintiff. The Subordinate Judge told the
appellant that the question of ad-interim stay would be considered after
Gling of the reply by the defendants and sdjourned the case for Septem-
ber 26, 1985. It appears that the appellant was not satisfied with this
order p&ssed by the Subordinate Judge and according to the Subordinate
Judge, Shri S.R. Sharma, the appellant uttered the following words in the
court:

“You are wholly favouring the Municipal Committee. Are you
sitting as Judge or as Administrator of Municipal Committee? To
me it seems that you are deciding the case as Administrator of
Municipal Committee. You are acting as if you are a contractor of
the Municipal Committee. [ do not expect any justice from you. [ do
not think that you will grant stay to me as you are fully siding with
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mponELPAmlh:D'mﬂctmdS:niomJudgc.Nlmaulfmtlﬁng
necessary action against the appellant wherein the aforementioned
words alleged to have been uttered by the appellant were set dut. The
District and Sessions Judge, Narnaul submitted a report dated October
1Z, 1985, to the High Court and on the basis of the said report, proceed-
ings for contempt were initiated against the appellant by the High Court.
The appellant submitted a reply by way of affidavit wherein he denied 10
have uttered the words mentioned in the report of Shri S.R. Sharma,
Subordinate Judge, Narnaul to the District and Sessions J udge, Narnaul
and also offered an unqualified apology. Shri S.R. Sharma filed his
affidavit in the High Court and he was also examined as a witness. In
addition, the High Court examined Shri Krishan Kumar Sharma, who
was 3t the relevant time reader in the court of Shri S.R. Sharma, and
three advocates, namely, Shri Banwari Lal Sharma, Shri Gyan Chand
Sharma and Shri Satya Narain Sharma. The appellant did not examine
himself a5 a witness before the High Court.

8. The High Court found that the appellant had attacked the
integrity of the leamed Sub-Judge by saying that he was a contractor of
the Municipal Committes, that he was in collusion with the Deputy
Commissioner and he was under his influence and that the attack made
on the learned Sub-Judge disparaging in character and derogatory to his
dignity would vitally shake the confidence of the public in him and that
the aspersions made against the Sub-Judge were much more than merely
insult and, in fact, they scandalise the court in such a way as to create dis-
trust in the people’s mind and impair confidence of the people in court,
The High Court was, therefore, of the view that the appellant had
brought himself clearty within the ambit of contempt of court and he was
accordingly found guilty under Section 2(c)(i) of the Act. As regards the
apology tendered by the appellant, the High Court observed that this was
not the Etstmcashnandcarlinzhoth:prmwdingsfarmntmpthad
been initiated against him in pursuance of a report made by Shri KK
Chopra, the then Chief Judicial Magistrate, Narnaul in C.O.C.P. No. 12
of 1983 wherein also the appellant had tendered an unqualified apology
in the High Court and the rule against him was discharged and that the
appellant is addicted to using contemptuous language and making scur-
rilous attacks on the judges. The High Court held that apology-must, in
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prdcr to dilute the gravity of the offence, be voluntary, unconditional and
indicative of remorse and contrition and it should be tendered at the ear-
liest opportunity and further, that the aspersions mentioned in the letter
Ex P.A. at "A’ 10 "A’ sent by Shri S.R. Sharma to the District and Ses-
sions Judge, Narnaul were made by the appellant with a design and were
not simply thoughtless and in such 2 case, the appellant cannot be
allowed to get away by simply feeling sorry by way of apology as the
easicst way. The High Court did not, therefore, accept the apology by the
appellant.

9. Shri Mahabir Singh, the learned counsel a ing for the appel-
lant, has submitted that the High Court was in ;mP?T; Eotding thal:tlpt‘l:ite
appellant had uttered the words mentioned in the letter Ex. P.A. sent by
Shri S.R. Sharma to the District and Sessions Judge, Narnaul. Shri
Mahabir Singh has invited our attention to the statements of the wit-
nesses who were examined before the High Court and has laid particular
emphasis on the statement of Shri Banwari Lal Sharma, advocate, who
was representing the delendant Municipal Committee in the civil suit
before the Subordinate Judge and was present in the court at the
rclevant time and who has stated that the appellant has not used any
unparliamentary or foul language towards Shri S.R. Sharma, Sub-Judge.
Shri Mahabir Singh has also referred to the statements of Shri Gyan
Chand Sharma, advocate and Shri Satya Narain Sharma, advocate who
have stated that they were present in the court of Sub-Judge, Narnaul on
Scptember 24, 1985 at about 2 or 2.15 p.m. when the appellant had
requested the Subardinate Judge to grant ad-interim stay against the
Municipal Committee for demolition of a chabutra in the case of Hari
Ram v. Municipal Committee and the said request of the appellant was
declined by Shri S.R. Sharma and that the appellant did not use any dis-
courteous or impolite language against Shri S.R. Sharma.

10. We have carefully perused the statements of the three advocates
mentioned above on which reliance has been placed by Shri Mahabir
Singh. Their evidence has to be considered along with the statements of
the Sub-Judge, Shri S.R. Sharma, Narnaul and Shri Krishan Kumar
Sharma, who was posted as reader in the court of Shri S.R. Sharma at
that time. Shri S.R. Sharma, during the course ol examination-in-chief
has stated that when he did not pass orders for interim injunction in
favour of the appellant, he started speaking loudly and used defamatory
language. He has also repeated the language which was used by the
appellant which in substance was in the same terms as mentioned in his
letter Ex P.A. addressed to the District and Sessions Judge, Narnaul.
Shri Krishan Kumar Sharma in his deposition has stated:
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“... Shri M.B. Sanghi repeatedly tried to compel Shri Sita Ram

Sharma to issue the ad-interim injunction in favour of his client, but

Shri Sita Ram Sharma had declined that request without hearing the

arguments. Shri M.B. Sanghi then stated that he had no hope of

justice from Shri Sita Ram Sharma as the latter was behaving like an

Administrator of the Municipal Committee, Shri M.B. Sanghi,

addressed Shri Sita Ram Sharma saying that he (Shri Sita Ram

Sharma) was under the pressure o Deputy Commissioner,

Narnaul.”

11. Nothing has been brought out during the course of examination-
in-chief of these witnesses which may show that they were deposing fal-
sely against the appellant. The High Court has placed reliance on the
testimony of these witnesses in preference to the testimony of three
advocates, namely, Shri Banwari Lal Sharma, Shri Gyan Chand Sharma
and Shri Satya Narain Sharma. After considering the evidence of all the
witnesses, | am inclined to agree with the appreciation of the evidence by
the High Court. I find no reason 10 discard the testimony of Shri S.R.
Sharma who has been corroborated by his reader, Shri Krishan Kumar
Sharma. Considering the language used by the appellant in the court of
Shri S.R. Sharma, as mentioned by him in his report Ex. P.A. to the Dis-
trict and Sessions Judge, Narnaul and repeated by him in his statement
before the High Court it must be held that the appellant had made an
attack on the learned Subordinate Judge which was disparaging in
character and derogatory to his dignity and would vitally shake the con-
fidence of the public in him and that the aspersions made by the appel-
lant had the effect of scandalising the court in such a way as to create dis-
trust in the people’s mind and impair confidence of the people in court.
The appellant has, therefore, been rightly held guilty of having com-
mitted the contempt of court under Section 2(c)(i) of the Act.

12. Shri Mahabir Singh has urged that the appellant is a fairly senior
advocate and has been practising for more than 20 years and since he had
tendered unqualified apology before the High Court the same ought to
have been accepted. With regard to apology in proceedings for contempt
of court, it is well settled that an apology is not a weapon of defence to
purge the guilty of their offence; nor is it intended to operate as a
universal panacea, but it is intended to be evidence of real contriteness.
(See M.Y. Shareef v. Hon'ble Judges of the High Court of Nagpur®). In the
instant case, I find that in his affidavit in reply to the notice issued by the
High Court which s annexed at Annexure I, the appellant first denied
having used the words as mentioned by Shri S.R. Sharma in his
sent to the District and Sessions Judge, Narnaul or having shown dis-
respect in any manner whatsoever to Shri S.R. Sharma, the presiding

2 (1955)1SCR757: AIR 19555C 19: 1955 CriLJ 133

an



4 ]

Supreme Court Cases Full Text on CD-ROM, Copyright © 1969-2010, EBC Publishing Pvt. Ltd.

f"::'.h Page 5 Monday, December 06, 2010
ONLINE = This product is licenced to Shant) Bhushan, Noide
m‘tﬂ TruePrint™ source : Supreme Court Cases
[0, SUFREME COURT CASES (lgl) 3s8CC

officer of the court of Sub-Judge, Narnaul on September 24, 1985. In
para 3 of the said affidavit, the appellant has stated as under:

“That if this Hon'ble Court comes to the conclusion that the
deponent has committed contempt, the deponent tenders an
unqualified apology to this Hon'ble Court and begs for forgiveness.
The deponent is a senior and respected member of the Narnaul Bar
besides that being-law-abiding citizen has greatest respect and
regards for the judiciary and all the Presiding Officers.”

13. This would show that the apology that was tendered by the
appellant before the High Court was to be taken into consideration in
the event of the High Court finding the appellant guilty of having com-
mitted contempt of court. Moreover in the present case, it has been
found that this was not the first occasion in which proceedings for con-
tempt of court had been initiated against the appellant and on an earlier
occasion also proceedings for contempt of court had been initiated
against the appellant in pursuance of a report of Shri KX. Chopra, the
then Chief Judicial Magistrate, Narnaul and in those proceedings the
rule issued against the appellant was discharged on his tendering
unqualified apology before the High Court. In those proceedings also the
appellant is said to have made disparaging remarks against the judge.
Keeping in view the said circumstance, the High Court has found that
the appellant was addicted to using contemptuous language and making
scurrilous attacks on judges. Having regard to the fact that incidents of
insubordination and us¢ of improper language towards the judges are on
the increase, the High Court was of the view that the appellant could not
be allowed to get away by simply feeling sorry by way of apology as the
easiest way. | am unable 10 say that the High Court was not justified in
taking this view. Taking into consideration the facts and circumstances of
the case and the fact that the appellant, a fairly senior advocate, is prone
to usc disparaging and contemptuous remarks against judges, I am of the
opinion that this i not a case in which the apology by the appellant may
be accepted.

14. [, therefore, find no merit in the appeal and the same is accor-
dingly dismissed.
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in that behalf has been enumerated in sub-section (2) of Section 5. Since the
appellant-School is not an educational institution established under the Act
as it was established in 1929, it does not require recognition under the Act.
But it is an educational agency defined under Section 3(b) of the Act and,
therefore, it is a deemed school established under the Act by operation of
Section 3(b). Accordingly the appellant-School has been receiving grants-in-
aid under the Act. Under Article 29(2) of the Constitution
“No citizen shall be denied admission into any educational

institution maintained by the State or receiving aid out of State funds on

grounds only of rehigion, race, caste, language or any of them.”
Thereby the educational institution receiving aid is an instrumentality or
education agency of the State imparting education on behalf of the State
which is 2 fundamental night of the citizens. It is not in dispute that the entire
expenditure for the acquisition is being met from the public funds, as
accepted by the High Court. Under those circumstances, it is clearly a case
of public purpose. It could be seen that when the order of eviction was
sought to be enforced, this Court while upholding the decree of eviction had
imposed a condition that the undertaking shall not be enforced when the land
1s sought to be acquired. This Court had recognised the need for the
continuance of the educational institution in the said place and that the State
had taken action to acquire the land at the expense of the State 1o provide the
education to the middle school-going children. Under those circumstances,
the High Court was wholly wrong in its conclusion that public purpose is not
served in acquiring the land but benefits the private individuals.

3. The appeal is accordingly allowed but in the circumstances without
costs. The writ petition stands dismissed.

(1996) 6 Supreme Court Cases 466

(BEFORE KULDIP SINGH aAND FaizaN UDDIN, 1].)

IN RE : HARDAI SINGH AND ANOTHER
IN RE : VDAY KUMAR

Contempt Petitions Nos. 206-207 of 1996 m Wnit Petition (C) No. 26 of
19951, decided on September 17, 1996

A. Constitotion of India — Art. 129 — Contempl of Supreme Court by the
Press — Publishing false news having serious repercussions without taking care
L0 asceértain its correctness cannol be said to have been done in good [aith —
Absence of intention or knowledge about correctness of the news published
cannot be a valid defence for the publisher, editor and reporter — They must be
extra careful — News item puoblished in 2 newspaper (Tribune and Punjab
Kesari) scandalising a Judge of Supreme Court (grant of petrol pump outlets by
the Minister concerned out of his discretionary quota in favour of sons of a
Supreme Court Judge) — Editor and publisher of the newspaper siating that
the news was published on the basis of information and material supplied by a

t Under Amcle 32 of the Constitution of India
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senior journalist/reporter — J stating that the information
was obtained from a highly reliable source who used to give many such
informations earfier also, and as such the information was believed to be true —
However, on verification after the publication the news found to be incorrect —
Accordingly, an apology already published in the newspaper — Unconditional
wmmmﬁudandﬁmnmmmwthetdihmpuh&hum
reporter before Supreme Court — Held, they are guilty of contempt of the court
— But in the circumstances their apology acceptable and no punishment need
be imposed — Contempt of Courts Act, 1971, Ss. 2(c) & 12

B. Constitution of India — Art. 129 — Contempt of Supreme Court —
nw.mmmww—mmmknm—
Coatempt of Courts Act, 1971, S. 12

C. Constitution of India — Art. 19(1)(a) & (2) — Freedom of the Press —
Nﬂihohteaﬂuﬁdlaud—ﬁubjtﬁlﬂtmﬂ:mhﬁtﬁm—]mrﬂﬂrh
must be conscientious in disseminating information which must be
dispassionate, ubjaﬁvgu&ia;nrﬂﬂ—]mru&ﬂ:audmbﬂshushau
greater responsibility towards society to safeguard public order, decency
and morality — Mischievously false, baseless or distorted publication of news
not protected — Journalists — Role of
Held -

In the present case neither the printer nor the publisher nor the editor or reporter
took the necessary care i evalualing the correciness and credibility of the
informanion published by them as the news tiems in the newspapers in respect of an
allegation of a very semous nature having greal repercussions causing an
¢mbarrassment to the Supieme Court. An editor is a person who controls the
selection of the maiter which is to be published 1n a particular issue of the
newspaper. The editor and publisher are Liable for 1llegal and false matier which is
published in thewr newspaper. Such an irresponsible conduct and attitude on the part
of the editor, publisher and the reporter cannot be said 1o be done m pood faith, but
distinctly opposed to the high professional standards as even a slightest enquiry or a
simple venfication of the alleged statement about grant of petrol outlets to the two
sons of a Senor Judge of the Supreme Court, out of discretionary quota, which is
found to be patently false would have revealed the truth. But it appears that even the
ordmary care was not resarted to by the contemners in publishing such a false news
tiem. This cannot be regarded as a public service, but a disservice to the public by
misguiding them with a false ncws. Obviously, this cannot be regarded as something
done in good faith, At common law, absence of intention or knowledge about the
correctness of the contents of the matter published (for example as in the present
case, on the basis of informauon recerved from the journalistreporter) will be of no
avail for the editors and publishers for contempt of court but for determining the
quantum of punishment which may be awarded. Thus they cannot escape the
responstbility for being carcless in publishing the news without caring to venfy its
correciness. However, since they have not only expressed repentance on the incident
but have expressed their sincere wnitten unconditional apology, the same is accepted
with the warning that they should be careful in future. (Paras 1] and 12)

The reporter als0 acted n gross carclessness. Being a very experienced
journalisi of long standing it was his duty while publishing the news item relating to
the members of the Apex Court, 10 have taken catra care 10 verify the correciness
and 1f he had done 5o the publicaton would have been avoided which not only
caused great embarrassment to the Supreme Court but conveyed a wrong message (o
the public at large jeopardizing the faith of the illiterate masses in our judiciary. The

64
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reportes has no doubt committed a serious mistake but he has realised his mistake
and expressed sincere repentance and has tendered unconditional apology for the
ml&mmuﬂnt«mmvﬁmﬂyloﬂndmbeglmymfdt
repentant of what he had done. This sufferance itself is sufficient punishment for
him. He being a senior journalist and an aged person and, therefore, taking a lcnient
view of the maiter, we accept his apology also. (Para 12)
msmmﬁmmunﬂhypn:cnﬁﬁwinmnmm;mwmmuf
courts and has always shown magnanimity in accepting the apology on being
satisfied that the error made in the publication was without any malice or without
any intention of disrespect towards the courts or towards any member of the
Judiciary. The Supreme Court has always entertamed fair criticism of the judgments
and orders or about the person of a Judge. Fair cincism within the parameters of law
is always welcome in a democratic system, (Para 12)
A free and healthy press is indispensable o the functioning of a true democracy.
In a democratic set-up, there has 10 be an active and ntelligent participation of the
peopie in all spheres and affairs of their community as well as the State. It is therr
nght to be kept informed about current poliucal, social, economic and cultural life as
well as the burning lopics and important 1ssues of the day m order to enable them to
consider and form broad opinion about the same and the way in which they are
being managed, tackled and adminsstered by the Government and us functionaries.
To achieve this objective the people need a clear and truthful account of events, so
that they may form their own optnion and offer their own comments and viewpot
on such matiers and issues and select their further course of action. The primary
@mﬁmthﬂmﬂmmhmmﬁ&mwumwjm
information of all aspects of the country’s political, social, economic and cultural
life. It has an educative and mobilising role to play. It plays an important role in
moulding public opinion and can be an instrument of social change. The*press
should have the right to present anything which it thinks fit for publication. (Para 9)
Indian Express Newspapers v. Union of India, (1985) | SCC 641, Express Newspapers
P Lid. v. Union of India, (1986) 1 SCC 133 : AIR 1986 SC 872, referred to
However, freedom of press 15 not absolute, unlimited and unfettered at all limes
and 1n all carcumstances as giving an unrestricted freedom of speech and expression
would amount to an uncontrolled hicence. If 1 were wholly free even from
reasonable restraints it would lead to disorder and anarchy. The freedom is not to be
misunderstood as 10 be a press free to disregard its duty 1o be responsible. In fact, the
element of responsibility must be present in the conscience of the journalists. In an
organised society the righis of the press have (0 be recogmised with its duties and
responsibilities towards the society. Public order, decency, morabty and such other
things must be safeguarded. The protective cover of press freedom must not be
thrown open for wrong doings. If a newspaper publishes what 15 improper,
mischievously false or illegal and abuses its liberty 1t must be punished by court of
law. The editor of a newspaper or a journal has a greater responsibility to guard
egainst untruthful news and publications for the simple reason that his utterances
have a far greater circulation and impact than the vtterances of an individual and by
reason of their appearing in print they are likely 1o be believed by the ignorant. That
being so, certain restrictions are essential even for preservation of the freedom of the
press itself. It 1s the duty of a true and responsible journalist to strive to inform the
people with accurate and impartial presenmation of mews and their views after
dispassionate evaluation of the facts and information received by them and 10 be
published as a news item. The presentation of the news should be truthful. objective
and comprehensive without any false and distorted expression. (Para 10)

R-M/16734/C
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Advocates who appeared in this case
Petilioner in person;
K.TS. Tulsi, Additional Solictor General, Ram Jethmalani and Ashwini Kumar,
Semor Advocales (Prashant Bhushan, PH._ Parekh. Arvind Sharma, Sameer Parekh,
Ms Bina Madhavan and K.S. Chauhan, Advocates, with them) for the appearing
partics.

Chronological list of cases cited on page(s)
1. (1986) 1 3CC 133: AIR 1986 SC 872, Express Newspapers P. Lid, v.

Union af India 472

2 (1985) 1 SCC 641, Indian Express Newspapers v. Union of India 472

The Judgment of the Court was delivered by

FAIZAN UDDIN, J.— When this Court was seized of writ petition filed by
the “Common Cause, A Registered Society™ with regard to the alleged
misuse and arbitrary exercise of discretionary power by the Petroleum and
Natural Gas Ministry in relation to the allotment of retail outlets for
petroleum products and LPG dealership, from discretionary quota, a news
item in box with a caption “ ps for all” was published in the daily
newspaper The Sunday Tribune dated 10-3-1996 which is reproduced
hereunder:

“PumMPs FOR ALL

Believe it or not, Petroleum Minister Satish Sharma has made 17
allotments of petrol pumps and gas agencies to relatives of Prime
Minister Narasimha Rao out of his discretionary quota. Allotments in
this category can only be made to members of the weaker sections of
society and war widows. Yet five of the Prime Minister's grandchildren
have been favoured as have been five of his nephews from the family of
V. Rajeshwar Rao, MP. Besides, three wards of his brother Manohar
Rad, two relatives of P. Venkata Rao and the son of A.VR.
Krishnamurthy whose family lives with the Prime Minister have been
allocated petrol pumps and gas agencies. Similarly, Rao’s daughter, Vani
Devi, who is the official hostess has a petrol pump allotted in the name
of her daughter, Jyotirmai. She was also favoured by the Airport
Authority of India which released a prime piece of land located in
Begumpet area 1o her for just Rs 3 lakhs. The market value is stated to
be over Rs | crore. It has been registered in the name of Shri Sai Balaji
Agency. However, the Prime Minister’s kin are not the only ones who
have benefited from these allotments. Two children of Lok Sabha
Speaker Shivra) Patil have also been favoured as have the two sons of a
Senior Judge of the Supreme Court. Interestingly, the Supreme Court
had recently asked the Government to supply a list of all discretionary
allotments made by the Ministry. However, the Minister has so far
managed to withhold this crucial document. But it has hardly helped as
the list has been leaked by Sharma’s own men.”

2. A similar news item was also published in the Hindi newspaper
Punjab Kesari dated 10-3-1996, the English translation of which is as
follows:

166
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*“17 POOR MEMBERS OF THE FAMILY OF THE PRIME MINISTER
Out of the short cut ways of becoming rich, one way is to obtain
petrol pump or gas agency. But the power to allot the same lies with the

Petroleum Minister. He has the discretionary powers to allot petrol

pumps or gas agencies in charity. This power of doing such charities has

been entrusted in some special cases which nclude the people belonging
to the poor, backward classes and the wives of those who were killed in
the war. But all those persons to whom these agencies have been allotted
by the Petrolenm Mimister Capt. Satish Sharma turned out to be a scam
in itself. The matter was referred to the Supreme Court in which the

Government was directed to submit a list. The Petroleum Minister

suppressed the list. The hist was demanded in Parliament. But the list

was not presented. Now the list has been leaked out from the Petroleum

Ministry. Believe it, there are 17 relatives of the Prime Minister

Narasimha Rao in that list. Five persons are his grandsons and

granddaughters. Five others are the members of the family of V.

Rajeshwar Rao. He is a Member of Parliament and the relative of the

Prime Minister. Manohar Rao is the brother of Narasimha Rao. These

agencies were also allotted to his three children. There is one more

relative — P. Venkata Rao. Two allottees have been found in his family.

One is A.V.R. Krishnamurthy who resides in the residence of the Prime

Minister. He has also been allotted the agency at the Bolarum Road at

Sikandrabad. But the most interesting story 1s of Jyotirmai. Narasimha

Rao is her real maternal grandfather. :

The authorised hostess of the Prime Mumister's residence is Vani

Devi who is the daughter of the Prime Minister and mother of Jyotirmai.

Their agency is situated at Begumpet under the name and style ‘Sri Sai

Balaji Agency’. The land of 2000 sq. m. of the Indian Aviation Authority

was given to Sri Sai Balaji Agency merely for rupees three lakhs.

Presently, the cost of this land is more than one crore. The Petroleum

Minister also allotted the agencies to the two children of Shivraj Patil,

Speaker of the Lok Sabha. You should not be astonished if you find the

names of two sons of Mr Ahmadi, Chief Justice of India in the list of the

discretionary quota. Otherwise the names of such poor and backward
persons are also available in this list.”

3. Since the aforesaid news items contained an allegation that two sons
of a Semor Judge of the Supreme Court and two sons of the Chief Justice of
India were also favoured with the allotments of petrol outlets from the
discretionary quota of the Ministry and, therefore, by our order dated 13-3-
1996, we issued a notice to the Secretary, Ministry of Petroleum and Natural
Gas 10 file an affidavit offering his comments and response to the facts
stated in the aforesaid two news items. Pursuant to the said notice, Shri Vijay
L. Kelkar, Secretary in the Ministry of Petroleum and Natural Gas,
Govemment of India, filed his affidavit dated 20-3-1996 stating that since
the allegation regarding allotment under the discretionary quota in favour of
two sons of a Senior Judge of the Supreme Court are vague and in the
absence of specific names, it is difficult to deal with the same. Thereafter
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when the matter again came up before this Court on 21-3-1996 Shri Aliaf
Ahmed, learmed Additional Solicitor General stated that he would look into
the records and file further affidavit of a responsible officer giving response
to the other allegations regarding relations of VIPs. We, therefore, granted
time for the purpose and at the same time directed the relevant files to be
produced in Court. It was thereafter that Shri Devi Dayal, Joint Secretary in
the Ministry of Petroleum and Natural Gas, Government of India, filed his
affidavit dated 26-3-1996. In para 5 of his affidavit, he made a categorical
statement that there is no allotment in favour of son/sons of any Supreme
Court Judge. After verification of records and affidavits referred to above,
we found that the news items referred to above were patently false and,
thercfore, by our order dated 27-3-1996, we initiated contempt proceedings
against the editors and publishers of the dailies The Sunday Tribune,
Chandigarh and the Punjob Kesari, Jalandhar and issued notices to them to
show cause why they may not be pumshed for the contempt of this Court.

4. In response to the contempt notice, Shri Hari Jaisingh, the Editor of
The Sunday Tribune filed an affidavit dated 24-6-1996 admitting that the
news item published in The Sunday Tribune dated 10-3-1996 with regard to
the allotment of petrol outlets to the sons of a Senior Judge of the Supreme
Court was not correct and, therefore, tendered unqualified apology and has
prayed for mercy and pardon. He has stated that it was an inadvertent
publication made bona fide on the faith that the item supplied by an
experienced journahist, Shn Dina Nath Misra, who is generally reliable
would not be factually incorrect. It has been stated that Dina Nath Misra is a
Journalist of standing for over 30 years and there have been no complaints
aboul the correctness of the material contributed by him and believing the
said item of news to be correct it was published without any further scrutiny
m good faith. He has submitted that he has the highest respect for the
judiciary in general and for this Court in particular and has tendered his
unqualified apology with a feeling of remorse. He has submitted that since it
was noticed that the news item was not correct, an apology was already
published by him in The Tribune dated 12-5-1996 and necessary instructions
1o all members of the editorial staff were issued to be careful in assuring the
factual accuracy of all legal reports.

5. Lt Col. S.L. Dheer (Retd.), the publisher of The Tribune, in response
to the contempt notice has also filed his affidavit dated 27-6-1996 more or
less in the same terms as the one filed by Shri Hari Jaisingh and has tendered
his apology and prayed for mercy and pardon due 1o the bona fide mistake.

6. In response to the contempt notice, Shri Vijay Kumar Chopra, editor
and publisher of the daily Punjab Kesari, Jalandhar has also filed his
affidavit dated 29-6-199¢ stating that the news item in the daily Punjab
Kesari referred to above was published on the basis of the news report sent
by a senior journalist which due to inadvertence escaped the attention of the
editor. He has stated thal immediately after the incorrectness of the news
item was noticed a contradiction and apology was carried out prominently in
the issue of the paper dated 7-4-1996. He has stated that the said news item
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was not actuated by any malice towards the judiciary and that the mistake
was bona fide. He has also tendered his unconditional and ungualified
apology.

7. On being apprised that the news items referred to above were found to
be false which were published on the basis of the information and material
supplied by the joumnalist/reporter Dina Nath Misra to The Sunday Tribune
and Punjab Kesari, we issued a similar contempt notice to Dina Nath Misra
by our order dated 9-7-1996. The journalist Dina Nath Misra in his affidavit
dated |-8-1996 admitted to have written a capsule item about the allotment b
of petrol pumps to the sons of a Senior Judge of the Supreme Court which
was not factually comrect and he has, therefore, tendered his unqualified
apology for the lapse that he had committed. He has stated that he has been 2
journalist for about 4 decades and i1s known for his integrity and
commitment towards professionalism. He has further stated thar a highly
reliable source who had earlier given many reliable informations to the
deponent gave this information also which was believed by him to be true,
but it turmed out  be incomrect. He has stated various other facts to show
that the mistake was bona fide, bul we find the said excuses and
explanations to be not acceptable at all. He has, however, expressed his deep
repentance and tendered unqualified apology and seeks forgiveness for this
honest and inadvertemt blunder. In yet another additional affidavit dated d
29-8-1996, he has reiterated the said facts and admitted that he has
committed 2 gnevous eror in writing news items which have absolutely no
basis, and has agan offered unconditional apology to Hon'ble the Chief
Justice as well as to this Court.

8. It may be relevant here to recall that the freedom of press has always
been regarded as an essential prerequisite of a democratic form of
Government. It has been regarded as a necessity for the mental health and
the well-being of the society. It is also considered necessary for the full
development of the personality of the individual, It is said that without the
freedom of press truth cannot be attained. The freedom of press is a part of
the freedom of speech and expression as envisaged in Article 19(1)(a) of the
Constiation of India. Thus, the freedom of press is included in the f
fundamental right of freedom of expression. The freedom of press is
regarded as “the mother of all other liberties” in a democratic society.
Further, the imponance and the necessity of having a free press in 2
democratic Constitution like ours was immensely stressed in several
landmark judgments of this Court. The case of /ndian Express Newspapers
v. Union of India', is one of such judgments rendered by Venkataramiah, J.

(as he then was). Again in another case of Express Newspapers P Lid. v. 9
Union of India®, A.P. Sen, J. (as he then was) described the right to freedom

of press as a pillar of individual liberty which has been unfailingly guarded

by the courts.

I (1985) | SCC 641
1 (1986) | SCC 133 : AIR 1986 SCET2
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9. It is thus needless to emphasise that a free and healthy press is
indispensable to the functioning of a true democracy. In a democratic set-up,
there has to be an active and intelligent participation of the people in all
spheres and affairs of their community as well as the State. It is their right to
be kept informed about current political. social, economic and cultural life as
well as the bumning topics and important issues of the day in order to enable
them 1o consider and form broad opinion about the same and the way in
which they are being managed, tackled and administered by the Government
and its functionaries. To achieve this objective the people need a clear and
truthful account of events, so that they may form their own opimion and offer
their own comments and viewpoints on such matters and issues and select
their further course of action. The primary function, therefore, of the press is
1o provide comprehensive and objective information of all aspects of the
country’s political, social, economic and cultural life. It has an educative and
mobilising role to play. It plays an important role in moulding public opinion
and can be an instrument of social change. It may be pointed out here that
Mahatma Gandhi in his autobiography has stated that one of the objectives
of the newspaper is to understand the proper feelings of the people and give
expression 10 it; another is to arouse among the people certain desirable
sentiments; and the third is to fearlessly express popular defects. It,
therefore, turns out that the press should have the right to present anything
which it thinks fit for publication.

10. Bur it has to be remembered that this freedom of press is not
absolute, unlimited and unfertered at all times and in all circumstances as
giving an unrestricted freedom of speech and expression would amount to an
uncontrolled licence. If it were wholly free even from reasonable restraints it
would lead to disorder and anarchy. The freedom is not to be misunderstood
as to be a press free 10 disregard its duty to be responsible. In fact, the
element of responsibility must be present in the conscience of the journalists.
In an organised society, ihe rights of the press have to be recognised with its
duties and responsibilities towards the society. Public order, decency,
morality and such other things must be safeguarded, The protective cover of
press freedom must not be thrown open for wrong doings. If a newspaper
publishes what is improper, mischievously false or illegal and abuses its
liberty it must be punished by court of law. The editor of a newspaper or a
journal has a greater responsibility to guard against untruthful news and
publications for the simple reason that his utterances have a far greater
circulation and impact than the utterances of an individual and by reason of
their appearing in print. they are likely to be believed by the ignorant. That
being so, certain restrictions are essential even for preservation of the
freedom of the press itself. To quote from the report of Mons Lopez 1o the
Economic and Social Council of the United Nations “If it is true that human
progress is impossible without freedom, then it is no less true that ordinary
human progress is impossible without a measure of regulation and
discipline”, Tt is the duty of a true and responsible journalist to strive to
inform the people with accurate and impartial presentation of news and their
views after dispassionate evaluation of the facts and information received by
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them and to be published as a news item. The presentation of the news
should be truthful, objective and comprehensive without any false and
distorted expression.

11. In the present case, as we have noticed above, neither the printer,
pﬂbﬁihﬂnwﬁnedimrmdmpunulmkmemyminewuaﬁng
the comrectness and credibility of the information published by them as the
mimhﬁtmwspnmrefundmabuminmnfandlegmmuf
a very serious nature having great repercussions causing an embarrassment
to this Court. An editor is a person who controls the sefection of the matter
which is to be published in a particular issue of the newspaper. The editor
and publisher are liable for illegal and false matter which 15 published in
their newspaper Such an irresponsible conduct and attitade on the part of the
editor, publisher and the reporter cannot be said to be done in good faith. but
distinctly opposed 1o the high professional standards as even a slightest
enquiry or a simple verification of the alleged statement about grant of petrol .
cutlets to the two sons of a Senior Judge of the Supreme Court, out of
discretionary quota, which is found to be patently false would have revealed
the truth. Bu:itappearsthatcvmmcurdimrymwasmtrcsuwdwby
the contemners in publishing such a false news items. This cannot be
regarded as a public service, but a disservice to the public by misguiding
them with a false news. Obviously, this cannot be regarded as something
done in good faith.

12. But it may be pointed out that various judgments and
pronouncements of this Court bear testimony to the fact that this Court is not
hypersensitive in matters relating to contempt of courts and has always
shown magnanimity in accepting the apology on being satisfied that the
error made in the publication was without any malice or without any
intention of disrespect towards the courts or lowards any member of the
judiciary. This Court has always entertained fair criticism of the judgments
and orders or about the person of a Judge. Fair criticism within the
parameters of law is always welcome in a democratic system. But the news
items with which we are concemned can neither be said to be fair or made in
good faith but wholly false and the explanation given is far from satisfactory. f
Shri Hari Jaisingh, editor of The Sunday Tribune and Lt. Col. H.L. Dheer,
publisher as well as Vijay Kumar Chopra, editor and publisher of daily
Punjab Kesari have taken the stand that they had taken the news 1tems to be
correct on the basis of the information supplied by a very senior journalist of
long standing, Dina Nath Misra. But this cannot be accepted as a valid
excuse. It may be stated that at common law, absence of intention or
knowledge about the correctness of the contents of the matter published (for 9
example as in the present case, on the basis of information received from the
journalistreporter) will be of no avail for the editors and publishers for
contempt of court but for determining the quantum of punishment which
may be awarded. Thus they cannot escape the responsibility for being
careless in publishing it without caring to verify the correctness. However,
since they have not only expressed repentance on the incident but have h
expressed their sincere written unconditional apology, we accept the same

17
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with the waming that they should be very careful in future. As regards the
casc of Dina Nath Misra, we find he acted in gross carelessness. Being a
very expenenced journalist of long standing it was his duty while publishing
the news item relating (o the members of the Apex Count, to have taken extra
care to venify the correciness and if he had done so, we are sure there would
not have been any difficulty in coming to know that the information supplied
to him had absolutely no legs to stand and was patently false and the
publication would have been avoided which not only caused great
embarrassment to this Court but conveyed a wrong message (o the public at
large jeopardizing the faith of the illiterate masses in our judiciary. Shri Dina
Nath Misra has no doubl committed & serious mistake but he has realised his
mistake and expressed sincere repentance and has tendered unconditional
apology for the same. He was present in the Court and virtually looked to be
gloomy and felt repentant of what he had done. We think this sufferance
itself is sufficient punishment for him. He being a senior journalist and an
aged person and, therefore. taking a lenient view of the matter, we accept his
apology also. We, however, direct that the contemners will publish in the
front page of their respective newspapers within a box their respective
apologies specifically menuoning that the said news items were absolutely
incorrect and false. This may be done within two weeks. The Contempt
Petitions Nos. 206-207 of 1996 are disposed of accordingly.

(1996) 6 Supreme Court Cases 475

(BEFORE KULDIP SINGH, M.M. PuncHHI, N.P. SINGH,
M.K. MUKHERJEE AND S. SAGHIR AHMAD, 11.)

VHAY SINGH AND OTHERS - Appellants;
Versies
VOAYALAKSHMI AMMAL .. Respondent.

Civil Appeals Nos. 5948 to 5950 of 1990, decided on October 10, 1996

Rent Control and Eviction — Demolition and reconstruction of building —
Eviction under S. 14(1)(b) of T.N. Rent Control Act on ground of bona fide
requirement of landlord for immediate purpose of demolishing and re-erecting
— Eviction cannot be ordered on mere asking of landlord that the building was
required for immediate demolition and reconstruction — Relevant factors to be
considered — Whether demolition sought with the sole object of getting rid of
the tenant relevant for ascertaining bona fide requirement of landlord —
Expression “immediate purpose of demolishing” does not indicate that the
building must be in a dilapidated or decrepit condition requiring its immediate
demolition — But age and condition of the building relevant factor — Financial
position of the landlord for demolition and reconstruction also to be considered
— Held, on facts, eviction order passed by Rent Controller was having regard to
relevant factors and hence justified — T.N. Buildings (Lease and Rent Control)
Act, 1960, Ss. 14(1)(b) & 16

1 From the Judgment and Order dated 27-6-1990 of the Madras High Court mn CR.Ps Nes.
1268 and 1332 of 1990
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(1978) 3 Sapreme Court Cases 339
(BEFORE BEG, C.J. anD V. R. Krusuna 1yer anD P, S. KatLasay, J1.)
Original Jurisdiction
IN RE 5. MULGAOKAR

Coatempt of Courts Act, 1971 — Section 2(1)c) — Attitade of J
dﬂoﬁ-mm-:ﬂ::ﬁxﬂw I

—mammammm—r&

ik

Tgonm Chuef Justice of lndt:hscﬂti::lﬂs a:“ ::_1: Chief Justices of the various
High suggesting inter alia icl Justices should meet and drafy
{ am&dﬂ%hmﬂ;umi:ﬁ:f&mﬁm&ﬂmﬂmﬁmaum
prevent possible lapses from rectitude opriety on part

of the Judges. A newspaper peblished a report i these letters that

"'s0 adverse has been the criticism that the Sapreme Court Judges some of whom

who prepared the draft code have disowned it”, on the assumption, that Judges

Co _ in drafting the Code. Since Judges of the

Supreme Court had nothing to do with it was no question of disowning

the supposed code by any Judge and the Chief Justice himself had never dis-

ns made by him.  The Registrar, Supreme Court wrote to

the Editor of the newspaper pointing out the mistake. Bul instead of publish-
ing any correction the Editor offered to publish the whole material in his posses-
sion and ended the article by a ling to make a distinclion between the
wonderful performanee of the Hi urt Judges and the disappointing record
of the Supreme Court. It was suggested this was due to the fact that the
Supreme Court was packed by the former Prime Minister, with “pliant and
submissive judges except for a few”. On 2 show-cause notice the counsel for the
writer and Editor pointed out that there was no intention on the part of the
writer of the article or the editor to injure the dignity or position of the Court
but the mtention Was only to direct public attention 1o matters of extreme
importance to the nation. The proceedings for contempt were thereafter

decided to be
Per Beg, CJ.
If the intention of the writer of the article and the Editor was as represented,
it is certainly desirable object but there are proper and issible ways of

carrying out such an object. Comments about the judges of the Supreme t
suggesting that they lack moral courage to the extent of having “disowned”
what they have done at least verges on contempt. The Editors of responsible
newspapets should be aware that it is the courts of law and not newspa
readers who have fo try certain issues which the courts alone are cmpow: to
determine. A suggestion that a code of ethics should be formulated by Judges
themselves was characterised in the article as “inimical to the indcpendence
of judiciary, violalive of constitutional safeguards and offensive to the self-
respect of the Judges as to make one wonder how it was conceived in the first
. The writer of an articie of a responsible newspaper on legal matters
5 expected to know that there is no c_msstituﬁnpal Or provision
relating to the independence of the judiciary which could possibly prevent
Judges themselves meeting to formulate a code of judicial ethics or to constitute
2 commitiee to formulate such a code. In the United States, the American
Bar Association has formulated 2 Code of this kind. Neither the Indian
Constitution nor any law in India could conceivably be infringed if Judges were
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interested in
of fearless, impartial and pabending justice will feel perturbed. be
t&mhw:nf‘:wﬂo{Yoﬁcd:uﬁmwhmmh&dlbmgmhmH

mdmmmklmcmdcdbuﬂmtmmhﬁnwm&ngmdn
ﬁhﬁppntﬂmﬁumdwnb%wurhgt o bano publico veil and mood
of provocative mock-chalienge. e court oot meditale nor hesitate but

domjmﬁ:tosnchpmfu_mmlmmemmmuhnnihm:m&w
are scurrilous, influential or incorrigible. Evmsqtoheg:ﬂchtubeim
and the quality of mercy is not strained.  So, it is that 2 benign neglect, not
jﬂdﬂmﬂcﬁonhuﬁugwrmwwm or
injustice it is necessary that and evolve a dignified consensus
on the canons of ethics in this area with doe to the Constitution and the
laws so that the Bench may give it a dose and draw up the objective line
of action. In doing so, certain principles have to be keptin mind. They are :
(1} Wise economy of the use of the contempt power by the court. The courl

Supreme Court Cases Full Text on CD-ROM, Copyright © 1963-2010, EBC Publishing Pvt. Lta.
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)

)

to obstruct or destroy the judicial process. Otherwise, the
mmﬁolﬁlm—mdupmrbuhthmmwﬂlm
The constitutional values of free criticism inciuding the Fourth Estate
mhudfwfuﬂmmﬂmdiuwuidin;ﬁm:ﬁmy.lhﬁ
wmumwammumhmm

m_diﬁatm:bﬂmpemqumgmianoftﬁhe&dhdpudpm

i that = b:cb-r!;hem"hmim bcmuc,-tf'th: former
great process must

is not coatempt, but the i it

;

§
|
g

| ng hh{ﬁ;miﬁumnwhmdi:mtﬁmsmduiﬁcism
overstep the limits but should deflate such vulgar denunciations by
d:p!lﬁed_bumg,mdtmdm;mﬂamumdrepudhﬁonbyjudjdﬂ

ing the totality of factors, that the

lous, offensive, intimidatory or
) its, ong &rm of the law most, in
the name of public interest and public justice, strike a blow on him who

o
3

3

gg
;
B,
1

fails when Judges quail (Paras 27, 28, 29, 31, 32, 33 & 55, 57)
Phillimore Commitiee Report on of Court in the United Kingdom,
(1974); Nicholls. (1911) 12 CLR 280-285 ; Reference from Bahama

Islands, (1893) AC 138 ; 4. G. v. Times Newspapers Ltd,, (1972) 3 All ER
1136 (DC) : (1973) 1 All ER 815 (CA) : (1973) 3 All ER 54 (HL) ; R.
v. Bretr, (1950) VLR 226 ; Queen v. Gray, (1900) QBD 36 ; Mecleod v.
St. Aubyn, (1899) AC 549 ; Ambard v. Attorney-General for Trinidad and
Tobago, 1936 AC 322 ; R v. Metropolitan Police Commissioner ex. p.
Blackburn, (1968) 2 WLR 1204 ; Shambhu Nath Jha v. Kedar Prasad
Sinha, (1972) | SCC 573, 577 : 1972 SCC (Cri) 337 ; Perspective Pub-
lications Lid. v. State of Maharashtra, (1969) 2 SCR 779 ; R. C. Cooper
v. Union of India, (1970) 2 SCC 298, 301 ; Brahma Prakash Sharma v.
Stare of U. P., 1953 SCR 1169 at 1178-1180; Devi Prasad v. King Emperor,
70 IA 216 ; B. R. Reddy v. State of Madras, 1952 SCR 425 ; In re : Moti,
Ghosh, ILR 45 Cal 269 at 283 ; C. K. Daphuary v. Q. P. Gupta, (1971) 1
SCC 626 : 1971 SCC (Cn) Iﬂﬁscﬁgi B:rasdnkw:: Mishra v, Tﬁ;g istrar
of Orissa High Courz, (1974) 1 374; Bridges v. California 319 US 252
(1941) at 275, 283, 284 ; Craig v. Harney, 331 US 367; Sheppard v.
Maxwell, 384 US 333 (1966) ; Nebraska Press Assoclation v. Stuarts,
(1976) 96 Sup Ct 2791 and Los Angeles Times case, 314 US 263, referred
o
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Per Kailusam, J.

When}hem_wuhnnpinﬂnmuﬂthemnw proceedings were
ammmgmmwwmmmn;fm
respondeat in response to the notice. Under the circumstances, it is
necessary Lo say anything more about the matter. (Para

Advocates who appeared in this case :

V. M. Tarkunde, Senior Advocate (4. N. Goyal, Advocate, with him). for
the alleged contemner ; o

Dr.z.u.smﬁ.&nimamw.wms.xr Advocates,
with him), for the Intervener, S

The Orders* of the Court were given by

BeG, CJ.—The matter before us arises out of a publication in the Indian
Express newspaper dated December 13, 1977, Some people perhaps belicve
Mmmmhohuﬁhﬁm;mmbypuﬂhﬁmsin
newspapers must include those directed against the highest Court of Justice
in this country aad its pronouncements. If this is done in 2 reasonable manner,
anppmmmofwomﬁnnmummonwﬁnhm
criticism is offefed, and arvuments are directed fairly against ny reasoning
adopted, [ would, speaking for myself, be the last person to consider it objec-
tionable cven if some criticism offered is erroncous. In Bemnett Coleman &
Ca. v. Union of India®, | had said (at p. 828) (SCC pp. 827-28):

John Stuart Mill, in his essay M;Libﬂi}"', point:doutlhe;:udf:
allowing even erroncous opimions to be expressed on the ground
m&umbammcmﬁrmlremhﬁmwmlmyb:uﬂedug
‘dialectical’ process of a struggle with wrong ones which CXPOSES eITOrs.
Milion, in his “Arcopagitica” (1644) said :

Though all the winds of doctrine were let loose to play upon the
carth, so rulhh:inth:ﬁdd.wedoimmiuuﬂybyliuuiqud
prohibiting to misdoubt her streagth. Let her and Falsehood
grapple ; whoever knew Truth put to the worse, in a free and open
encounter 7... Who knows not that Truth is strong, next to the
Almi ; she needs no policies, no strategems, no licensings to
wﬁﬂvmﬁ;@mmmmuaﬂmmfmr
Political and historians have taught us that intellectual

advances by our civilisation would have becn impossible without
freedom of speech and expression. Atuyﬂl:.pdll_:ﬂld:mm;fis
based oa the assumption that such freedom must be jealously guarded.
Voltaire expressed a democrat’s faith when he told aa adversary in argu-
ments : “] do not agree with & word you say, but [ will defend to the
death your right to say it”, Champions of human freedom of thought and

g

.
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Weapons
of are 50 and so subtle. like i
this be strong But, like other libesties,

&mmmmmwmw-mﬁtyhucﬂmnm
& case resulting from a news item published in the Times of Indis receatly.*
I bave, unfortunately, now 1o take notice of a much milder publication in the
Indizn Express umpa,inwhinhlh:lwom;smenQemnnhumﬂn
supposed code of judicial ethics assumed wrongly to have been drafied by
some Judges of the Supreme Court:
sommmmahﬁm&um&m&unludm
some of whom had prepared the drafl code, have disowned it.
3 Jﬂpdﬁh&uﬂmmmtmdmmmqum
before it was sent by me as Chief Justice of India to Chief Justices of various
High Courts suggesting, inter alia, that Chicf Justices could meet and draft

of Judges. The emror of the assumption that Judges of the Supreme Court
had any hand in drafling a code which [ could have had at the back of my mind
when ] sent my suggestions to Chief Justices of High Courts was poiated out
to the Editor of the Indian Express in & letter sent by the Registrar of this
Court. No question of disowning the supposed code by any Judge could,
in the circumstances, arise. And, | bad pever “disowned” the suggestions
made by me. The Registrar of this Court, therefore, wrote to inform the
Editor of the mis-statement which ought to have been corrected. In reply,
the Registrar received a letter from the Editor showing that the contents of
my letter 1o Chief Justices of High Courts, which were coafidential, were
known to the Editor. lnstead of publishing any correction of the mis-statement
about the conduct of Judges of this Court, the Editor offered to publish the whole
material in his possession, as though there was an issue to be tried between
the Editor of the newspaper and this Court and the readers were there 1o try
it and decide iL

1. AIR 1576 SC 1207 : (1976) 2 SCC 521 * e Sham Lal, (1978) 2 SCC 479

177



SEEC;

Supreme Court Cases Full Text on CD-ROM, Copyright @ 1965-2010, FAC Fublishing Pvt. Ltd.

Page & Monday, December 08, 2010
ONLINE ¥ This product is licenced to Shanty Bhushan, Noida
TruePrint™  TrePrT source: Supreme Court Cases
34 SUPREME COURT CASES (1978) 3 SCC

4 mmmpurw:mmwm:m
mmwmtummhﬁq"w"mmqm-m
or.inuthﬂvmh.tnth:md‘mmin;mtmnm“hmwun
contempl iummmmmmmmwmﬁ
nntmkefudaunfthisﬂmﬂmkﬁdhﬂmotmnwmhy.inmm-
mnﬁnnd‘lbcpﬂbﬁc.nithemhigﬁnﬁulhqhnﬁﬂ‘thcymuumuﬂy
“dimn'whﬂth'hddmmuhﬁn;mﬂydml The readiness
ﬁmmmmmdm;wmuhmwm
Eﬁmnhmpnpc:hniumhmﬁuﬁmlbmtthmdﬁﬂinsmm
and values in life which Judges are supposed to share.

5. ltmtunulhﬂﬁtmofﬂhﬂrupmihlenmmshmld
bemﬂu:itismmﬂhwmdmmm&nwhohumw
certain issues which courts alone are empowered to determine. Couris adopt
.m&wmpmuruum&.mmMMim
levances, and untruths creeping in. The character and the legal consequences

0 determine.  Editors of newspapers are expected to know also something
d&sﬂﬂnd&khﬂhmm’:mm'&hmm
mﬁslﬂﬁmtﬁumymnubcnpmdmappmbﬁmm
by either malicious or ignorant personms.

6. T‘&Counﬁumd.byhﬁdelﬂdm:&mﬁmimwﬂhvm
widcmdspadﬂpowm.un&murnmud.wmnhhiummpls. Else-
whue.lhlnnuiuuulmplmc:phinthepﬁmiplenruwsupmmu{
h%&uﬁm%tﬁs&uﬂmanﬂmﬂ:

Thus, the principle of supremacy of the Constitution requires for
its mainlenanss in ru['fmucmdvignur:ﬁmlr.memu.ﬁvcwﬁchrgs—

of its constitutional powers, judicial powers to deal with the ri of
citizens cven ost executive actions of the State : and seco the
absence of any legislative interference with judicial functions in 2 mannet
characterised by Roscoc Pound as “legislative lynching™ or threats
of any kind held out for reaching i conclusions however un-
palatable they may be lo any one. Articles 121 and 211 of our Consti-
tution, prohibiting discussion of the conduct of a Supreme Court or 2
Hhhmnlwpmhdmnnfhhduﬁqﬂmbyhrﬁmtma
State Legislature, except upon a motion for his removal by the coasti-
tutionally prescribed procedure of addresses preseated by each House
of Parliament after proved miscondsct or incapacity of a Judge and reso-

ird majorities of each House present and voting, are there
i Constitution to ensure this. Can ordinary citizens do elsewhere,
with impunity, what members of Parliament cannot do in Parliament and
legislators cannot do in a State Legislature, and, if g0, 1o what cxtenl ?
Such questions will have Lo be answered by courts with reference to the
facts of particular cases if and when brought to their notice.

1 also said there :

[t would be a sad day for the supremacy of the Constitution and for the
Rule of Law, which it implies, if malicious ot ill-informed persons, filled

i
i

| 7€
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with the irrationality involved in the spirit of what Dean Pound called
“lynching”™ or misguided zest or vindictiveness, acting i
&mﬂemﬂ_h_ormmllmmuhupunlhm-
M&Mgmmumﬁmdmmyul
Judges performing judicial functions. That would certainly sound
death-knell of what Dean Roscoe Pound calls “judicial justice”™ and the
Rule of Law. The supremacy of the Constitution can only be maintained
when there is a spirit of law abidingness and disci ne amongs! cilizens
mthqpirﬁphtuflmmbenpp&ﬂ::imﬁﬁnlgﬁ
of Justice, which are the custodians of what has been described political
pﬂmqphq;n&:lh:dingumﬁmin:“llul'ﬁﬂ“uﬂhwhdemﬁm
embodied in the Constitution as contrasted with the will or wishes of some
or majority of citizens for the time being expressed in legislatures or clss-
Where. Judges, who have taken oaths of allegiance 10 the Constitution,
are bound to uphold it conscientiously “without fear or favour, affection
or il will". They have to give their honest judgments without caring
for popular approval or disapproval
7. It seemed particularly necessary to point oul the protections enjoyed
by thus Court and its Judges in order to safeguard the supremacy of the Constitu-
tion and the rule of law, which speak through pronouncements of this Court,
because it was found that, soon afler the incorrect stand taken by the Editor
of the Indian Express, in the manner mentioned above, an article appeared,
entitled “Behaving like a Judge”, in this very newspaper. The suggestion
that a code of ethics should be formulated by Judges themselves was charac-
terised in this article as “'so utterly inimical lo the independence of the judi-
ciary, violative of the constitutional safeguards in that respect, and offensive
to the self-respect of the Judges as to make one wonder how it was conceived
in the first place”. The writer of the article asserted a right of the public to
know what [, al any rate, would be quite willing to tell him if he came to me as
a citizen wanting, in good faith, correct information.

8. The writer of an article of a responsible newspaper on legal matters
is expected to know that there is no constitutional safeguard or provision relat-
ing to the independence of the judiciary which could possibly prevent Judges
themselves meeting to formulate a code of judicial ethics or to constitute a
committes 1o formulate a code of judicial ethics and etiquette. This is what
was suggested to Chiel Justices of High Courts. Indeed, in America, the
American Bar Association has formulated a code of this kind. None has been
formulated so far in this country. A purporled enactmen! which tried to
prevent Judges from meeting and formulating such a code of ethics and etiquette,
50 & 1o be clear about points on which, al times, there is uncertainty in the
minds of Judges themselves, would not be valid. Such a purported law would
offend against Article 19(1)¥g) of the Constitution. Neither our Constitution
nor our law, could conceivably be infringed if Judges were to meet to devise
means to prevent situations arising in which an accusing finger could be raised
against the conduct of a Judge, whether inside or outside the Court, let alone
involving constitutional provisions of Article 124 for his removal after an
inquiry by a body constituted under the Judges (Inquiry) Act, 1968. A code
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qfﬂikind,ﬂ‘ﬁupuhnslyobmwdhylﬂthhdmcouldaﬂyenm
Mmm&mmmhjmthmhmny whartsoever,

9. Thismﬁchpromed;onﬂulﬂnpﬁmﬂﬂthmisllrudytfm-
mulated code of cthics sent to the Chief Justices. In fact, othing more than
some suggestions or cxamples of the kind of conduct which a possible code
could deal with were seat to the Chiel Justices. If theae was anything io-
appropriate which could be found in those suggestions, that could be criticised
and set right or discarded. Bcuummﬁomconldhemdemdincntpommd
10 & proper code of judicial ethics and etiquette, if that could be framed. Indeed,
huuﬂtJudps&hboHﬁ,ilmlumndﬂn!thﬂmquwmuNzlmﬁ:
ducﬁmmdu]ﬁ:haﬂepﬁmwm:mmmﬁmmhnlmlyor
maliciously against Judges. If a Committee of Chief Justices or Judges could
consider the allegations made against aay individual Judge and was to find them
baseless or malicious it would protect the unfortunate Judge who was made
& victim of malicious onslaughts. On the other hand if there was substance
m the very serious allegations which are sometimes made against Judges of
Hi:hCnurh(Imghdmuythuthcirnmhuisummdymﬂmdﬁmﬁed},
the Committee could itself forward its findings for appropriate action under
Article 124 of the Constitution, to the Central Government which could then
set up @ Committee of Inquiry. In this way in serious cases, the Judge con-
cerned would get a consideration from his peers as well as by the Committee
provided by the Judges (Inquiry) Act, 1968.

10. The article of December 21, 1977, referred to above, ends by attempt-
ing to make a distinction between the wonderful performance of High Court
Judges and the “disappointing™ record of the Supreme Court. [t was suggested
there that this was due to the fact that the Supreme Court is “packed” by the
former Prime Minister, Mrs. Gandhi, “with pliant and submissive Judges
except for a few”. Questions, naturally, must arise in the public minds :
To what do they become “pliant™ ? Is it to the dictates or directions of the
Executive 7 When and how have they done so ? Had such insinuations
any factual basis—which they, fortunately, do not have—I would, at any rate,
be among those who would say that the sooner this Court is wound up the
better it would be for the country.

11. The supposed writer of the article was evidently so shaky about his
ability to substaatiate his suggestions, on the strength of his own knawledge
o:oﬁniﬁmthnhemnkthclterhchindvi:mtﬂtpdtuhﬂcbunnpms_edhr
Mr. Jayapiakash Narayan on some occasion to the effect alleged by him in the
article, We cannot pass any judgmeat upon such views without giving notice
to other parties, and without taking evidence about the circumstances and the
context, which largely determine the real meaning, i which any opinion to
that effect may of may not have been expressed by anybody.

12. Mr, Jethmalani appearing for A. G. Noorani, to whom we had 1ssued
no notice, tried 10 convinCe us that there was mo intention on the part of the

8O
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writer of the article or the Editor to injure the dignity or position of this Court
but the inteation was only to direct public attention to matters of extreme
importance (o the nation. If this were so it would be a desirable object. But,
as nmu:nm.mmmmmmumormm
such an object and others which are not permitted by law, or, at least by
elementary rules of faimess.

13. A reason which has also weighed with me in dropping this and a similar
earlier proceeding is that, we have been passing through a period of exceptional
strain and stress and excilemenl in this country in which unusual remarks made
have not been confined to what appears in newspapers. Indeed, extraordinary
and surprisingly erroncous statements, which could not be there if rules of
judicial ethics were formulated and strictly adhered to, have found place even
in solemn pronouncements of this Colrt on rare occasions. However, 1 do
not want to expatiate on that theme here.  All [ cansayis that, if this is 2 correct
observation, it would also disclose a need for rules of judicial ethics or pro-
priety for Judges of even this august Court.

14. The statement made above by me should remove the misapprehension,
if there was really any in the mind of whoever wrote the article in the Indian
Express of December 13, 1977, condemning my proposals for framing a code
of judicial ethics on the ground, inter alia, that it was proposed to have one
only for High Court Judges. I think that there should be codes of ethics not
merely for Judges -but for occupants of every office—high or low—and for
members of every profession and calling. Without such codes, progress in
right directions in any sphere becomes more uncertain and problematic than it
could be with such codes of ethics.

15. National interest requires that all criticisms of the judiciary must be
strictly ratiopal and sober and proceed from the highest motives without being
coloured by amy partisan spirit or tactics. This should be a part of national
ethics. Newspapers, in particular, ought 1o observe such a rule imbued with
what Montesquieu considered essential for a healthy democracy : the spirit
of “virtue”. They should, if they are interested in promoting national welfare
and progress, support proposals for framing correct rules of ethics for every
class of office-holder and citizen in the country. And, the judiciary must, in
its actions and thoughts and pronouncements, hold aloft the values and the
spirit of justice and truth enshrined in the Constitution and soar high above
all other lower loyalties and alignments if it is to be truly independent.

16. The judiciary cannot be immune from criticism. But, when that
criticism is based on obvious distortion Or gross mis-statement and made in a
manner which seems designed to lower respect for the judiciary and destroy
public confidence in it, it cannot be ignored. I am not one of those who think
that gn action for contempt of court, which is discretionary, should be fre-
quently or lightly taken. But, at the same time, I do not think that we should
abstain from using this weapon even when its use is needed to correct standards

€]
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of behaviour ia a grossly and repeatedly erring quarter, It may be berter
in many cases for the judiciary to adopt 2 magnanimously charitable attitude
evea whea utterly uacharitable and uafair criticism of its operations is made
out of booa fide concern for improvement. But, when theie appears some
muddeﬁgntuhingabommﬂuwhichmuﬂdamIpmnﬁdmwiu
mrhﬁdﬂqﬂm:ﬁdmﬁu!uﬂpﬂ&ch@m&uﬁbyn&hq
malicious attacks, anyooe interested in maintaining high standards of fearless,
impartial, aod unbending justice will feel perturbed. I sincerely hope that
myowunnd.i:suiwdpﬂtnﬂuﬁnnuﬂluhuhunuﬁn'm receatly is
unoecessary. (hemybcahhto!iwinaworlddyngicdﬂmhmmlwm
uqh:ﬁﬁedabmumhuﬂadnm'sufpeumﬂy,mmnmequuﬁm
hofinjmytnminstﬂnﬁon.mhulh:hishmfmndjuﬁuinthchnd.
mmmomhﬁiﬁtﬁmhupnwhmmmEmmnnMﬁq
of sations. Indeed, it becomes a matter desetving consideration of all serious-
nﬁndedmﬁcﬂomhmiuuhltbmdmydmmﬂmndu
of fail in our country. Iffearless and impartial courts of justice are the bulwark
of & healthy democracy, confideace in them cannot be permitted to be im-
paired by malicious attacks upon them. However, as we have not proceeded
further in this case, 1 do not think that it would be fair to characterize any-
thing written or said in the Indian Express as really malicious or jll-intentioned
and 1 do nol do so. We have recorded no decision on that although the
possible constructions on what was written there have been indicated above.

17. My opinion on malters touched by my learned brother Krishna
Iyer is that, although, the question whether an attack is malicious or ill-intea-
tioned, may be often difficult to determine, yet, the language in which it is made,
the fairness, the factual accuracy, the logical soundness of it, the care taken in
justly and properly analysing the materials before the maker of it, are im-
portant coasiderations. Morcover, in judging whether it constitutes a contempt
of court or not we are concerned more with the reasonable and probable
effects of what is said or written than with the motives lying behind what is done.
A decision on the question whetber the discretion to take action for contempt
of court should be exercised in one way or the other must depend on the totality
of facts and Circumstances.

18. After | had drafted my reasons for dropping the proceedings I have
had the beacfit of perusing the views expressed by my learned brother Kailasam.
1 would like to make it quite clear that there is, as | have already mentioned
above, no finding given here by me against any person. [ entirely agree that
it would not be fair or legal, without giving opportunities to be heard to any
persons against whom any aspersions are (0 be cast or any remarks are to
be made to record findings aguinst them. Bat, | think that we are entitled
to express our separate and individual opinions for dropping the proceedings
now before us. Indced, my separute judgment in the case* relating to the
recent publication in the Times of India was a dissenting onc. It was, there-

* Jfaure Sham Lal, (1978) 2 SCC 479
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fore, all the more mecessary for me lo record my reasons for a dissent. In
the case now before us, we are all agreed that the proceedings should be dropped.
Nevertheless, | think that we are completely justified in giving and are free
lo give our separale reasons why this should be done cither with or without
comment 50 long as we do not give any finding which may be uafair to anyone.
I would, therefore, like to make it clear once again that, as the matter has not
procesded beyond putling the cause of the notice 1o learned Counsel and
hearing only their prima facie reactions on whether the proceedings should
be dropped or not, we have accepled the submissions of Mr. Tarkunde and
Mr. Jethimalani that we should mot proceed further; there is no question of
recording any finding against anyone and [ have not done so. [t was, however.
necessary 1o indicate the way in which and reasons for which the notice was
issued. It scems 10 me thal it was also necessary for me 1o refer (o the reasons
why [ consider codes of ethics, and, in particular, judicial ethics are necessary.
That is 3 matter of conscience and of my understanding of what is right for a
Judgz to do “without fear or favour, affection or ill will™,

19. The need for appropriate standards relating even to what our judg-
ments should or should not contain is so great that 1 think this matter has 10 be
taken up soon by Judges themselves at some stage or other. Even the
difference of views between learned Judges of this Court on such a question
illustrates that. If we had clear rules of judicial practice and ethics on even
such matters our judgments would not be encumbered with what should not be
there. Il such rules are absent, there may be, sometimes, serious disagreement
as to what 2 judgmeat should or should not contain. In such a case, the only
sound rule | could follow is to hear all those who are to be heard according
to law but mo others and then to express the opinion [ feel bound by my con-
science to express wilthoul allowing any other comsideration to weigh with
me.

20. As | have already pointed out above, [ think that the need for appro-
priate norms of conduct exists in practically every sphere of life in which en-
lightened people strive to attain exalted ends irrespeclive of consequences.
If our separate statements of reasons for dropping the proceedings before us
succeed in at least emphasizing that need they would not have been made in
vain. [ concur in the order that the proceedings before us be dropped al this
stage without any finding against any individual.

KnisHNA [ver, J. (comeurring)—Silence is no sanctuary for me when
speech from the Chief Justice persuades my pen into & divergent course. 1
profoundly appreciate and deeply respect his sense of hurt and obligation for
explanation but prefer to travel along another street in stating why [ agreed
to jettison the contempt proceedings. My judgment is more an explanation
than an expostulation and cerfainly not a reflection on the respondents.

22. We had unanimously directed that the above proceedings in con-

185
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templation of contempt action be dropped but the fact that we had converged
10 this conclusion did not rule out—as is now apparent—our divergence in
!h[;tm;:mom; Minds differ as rivers differ. Such, perhaps, in part,
15 case .

. I!.Thtmnumplpnw.thoughjmiﬁhiomuyh:p,kdhutﬁm-q
in its unsheathed exercise. Every commission of contempt need not erupt in
indignant committal or demand punishment, because Judges are judicious, their
valour non-violent and their wisdom goes into action when played upon by &
voiley of values, the jeast of which is personal protection—for a wide discre-
tion, range of circumspection and raimbow of public considerations benignantly
guide that power. Justice is not hubris ; power is not petulance and pradence
% not pusillanmmity, especially whea Judges are themselves prospectors and
mercy is @ mark of strength, not whimper of weaknest Christ and Gandhi
shall not be Jost on the Judges at & critical time when courts are on trial and
the people (“We, the People of India™) pronounce the final verdict on all
pational institations. Such was the sublime perspective, not plural little
factors, that prompted me to nip in the bud the procseding started for serving
a larger cause of pablic justice than punitive action against a publisher, even
assuming (without admitting) he was guilty. The preliminary proceeding has
been buned pablicly ; let it lie in peace. Many values fike frec press, fair
trigl, judicial fearlessness and community confideace must gemerously enter
the verdict, the beasfit of doubt, without absolutist insistence, being extended
10 the defendant.  Such are the dynamics of power in this special jurisdiction.
These diverse indicators, carefully considered, have persuaded me 10 go no
further, by a unilateral decision of the Bench. This closure has two con-
sequences. It puts the lid on the proceedings without pronouncing on the
guilt or otherwise of the opposite parties. [n a quasi-criminal action, a pre-
sumplion of innocence operales. Secondly, whatever belsted ressons we
may give for our action, we must not proceed to substantiate the accusation, if
any. To condemn unheard is not fair play. Bodyline bowling, perhaps, is not
cricket. So my reasons do pot reflect on the merits of the charge.

24. Poise and peace and inner harmony are so quintessential to the
judicial temper that huff, 'haywire’ or even humiliation shall not besiege ;
nor, unveracious provocation, frivolous persifiage nor terminological inexacti-
tude throw into palpitating tantrums the balanced cerebration of the judicial
mind. The integral yoga of shonti and neeti is so much the cornerstone of the
judicial process that criticism, wild or valid, authentic or anathematic, shall
have little purchase over the mentation of the Court. I quite realise how hard
it is to resist, with sage silence, the shafts of acid speech ; and, how alluring
it is to succumb 1o the temptation of argumentation where the thorn, ot the
rose, triumphs.  Truth's taciturn strategy, the lestimony of history says, has s
higher power than a hundred thousand tongues or pens. In contempt juris-
diction, silence is a sign of strength since our power is wide and we are pro-
secutor and judge.
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I5. Why did | concur in the short order 7 Why do | now strike a variant
note to that of the learned Chief Justice 7 I do not take up the position that
l:ndlﬁn;lhchdndoumlmuﬁhhthmumptdm:huuf!ht
Court. mfaun'liuridicﬁmlniniﬁupmm&inpudmﬂshfmmn-

Wﬂnu,l.nd:thmnutohciuhhpmﬂmwnlrpnb!ishedopinionin
R. v. Almon®. szly.thttmﬂ;mthujmﬁdqhwbemmmpnm-
tively few in most countries, having regard 1o the character assassination of
the personnel in the other great branches of Government. Even so, the law
ﬂﬂpﬂuﬁmuﬁmﬂ:ﬁuhﬂmhuoﬁuﬂuﬂommmhw
itself. The existence of the contempt power, however, does not obligate its
eXercise om every occasion but triggers it only in special situations, not
roatinely.

26, Whuthumtt:mpimofmmimﬁomdimmheufpmﬁﬁw
action ? To be exhaustive is a baffling project ; to be pontifical is to be im-
practical ; to be flexible is to be realistic. What, then, are these bioad guide-
M-mm.mmmrynﬁmiuamrnm?

1. mﬁmmhin!hishnﬂurmtnuptpnwisawﬁewonom
of use by the Court of this branch of its jurisdiction. The Court will act with
sefiousncss and severity where justice is jeopardized by a gross and/or unfounded
lth:tmt&ldp.‘kre&ﬂtﬁkhnhhldtaubﬂrﬁmdmuyﬂu
judicial process. The Court is willing to ignore, by a majestic liberalism,
Court will aot be prompled to act as a result of an easy irritability. Much
rather, it shall take a noctic look at the conspectus of features and be guided
by a constellation of constitutional and other considerations when it chooses
fo use, or desist from using, its power of contempt.

23. The second principle must be to harmonise the constitutional values
of free criticism, the Fourth Estate included, and the need for a fearless curial
process and its presiding functionary, the Judge. A happy balance has to be
struck, the benefit of the doubt being given generously against the Judge, slurring
over marginal deviations but severely proving the supremacy of the law over
pugnacious, vicious, unrepentant and malignant contemners, be they the
powerful press, gang-up of vested interests, veteran columnists of -olympian
establishmentarians. Not because the Judge, the human symbol of a high
value, is personally armoured by a regal privilege but because “be you—
the contemncr—ever 5o high the law—the People's expression of justice—
is above you", Curial courage overpowers arrogant might even as judicial
benignity forgwes ermant or exaggeiated critics. Indeed, to criticise the Judge
fairty, albeit fiercely, 3 no crime but a necessary right, twice blessed in & demo-
3. 1763, poblished in (180Y) Wilmei's Opimlens, Sar further R. Dhavan : "Contempd of Court

and e Phallimery Comeitir Ripert™, (1975) 5 Anglo American Law Review, 186, 194 and
the bicrature cited there
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cracy. For, it blesscth him that gives and him that takes. Where freedom
of expression. fairly exercised, subserves public interest in reasonable measure,
public justice cannot gag 1t or manacle it, constitutionally speaking. A free
mople are the oltimate guaramiors of fearless justice. Such is the corner-
stone of our Constitution ; such s the touchstone of our Contempt Power,
vrienied on the confluence of free speech and fair justice which is the scriptural
essence of our Fundamental Law. Speaking of the social philosophy and
phulosopy of law in an integrated manner as applicable to contempt of court,
there is no conceptual polarity but a delicate balance, and judicial ‘sapience’
draws the linc.  As it happens, our Constitution-makers foresaw the need for
balencing all these competing interests.  Section 2(1)c) of the Contempt of
Courts Act, 1971 provides :

“Criminal contempt™ means the ication (whether by words,
spoken or wrilten. or by signs, or by visible representations, or otherwise)
of any matter or the doing of any other act whatsoever which—

(i} scandalises or tends to scandalise, or lowers or tends 10 lower

the authority of any court.

This is an extremely wide definition. Bul, it cannot be read apart from the
conspectus of the constirutional provisions within which the Founding Fathers
of the Constitution intended all past and future statutes to have meaning. Al
laws relating to contempt of court had, according to the provisions of Arti-
cle 19(2). to be “reasonable restrictions™ on the exercise of the right of free
speech.  The courts were given the power—and, indeed, the responsibility—
0 harmonize conflicting aims, interests and values. This is in sharp contrast
to the Phillimare Commitiee Report on Contempi of Court in the United Kingdont
which did not recommend the defence of public interest in contempt cases.

29. The third principle is to avoid confusion between personal protection
of a libelled Judge and preveation of obstruction of public justice and the
community’s confidence in that great process. The former is mo! contempt,
the latter is, although overlapping spaces abound.

30. Because the law of contempt exists to protect public confidence in the
administration of justice, the offence will not be commitied by attacks upon
the personal reputation of individual Judges as such. As Professor Goodhart
has pat if® : :
Scandalising the court m=ans any hostile criticism of the Judge as

Judge ; any personal aftack upon him, unconnected with the office he holds,

is dealt with under the ordinary rules of slander and libel.

Similarty. Griffith, C.J. has said in the Australian Case of Nicholls® that :
In one sense, no doubt, every defamatory publication concerning a

Judge may be said to bring him into contempt as that term is used in the

law of libel, but it does not follow that everything said of a Judge calculated

to bring him into contempt in that sense amounts to contempt of court.

4. 11974) bund. §. TH. paras 1433, 3. Gee! on Cangrmpi of Cownt’,
op. 612 (1935) 48 Harv LR 885, 898
6. (1911) 12 CLR 780, 285
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Thus in ln the matter of a Special Reference from the Bohama Islands® the
Privy Council advised that a contempt had not been committed through a
publicaion in the Nassau Guardian concerning the resident Chief Justice,
who had himself previously criticised local sanitary conditions. Though
vouched in highly sarcastic terms the publication did not refer to the Chief
Justice in his official, as opposed to personal, capacity. Thus while it might
have been a libel it was nol a comtempl

31. The fourth functional canon which channels discretionary exercise
of the contempt pawer is that the fourth estate which is an indispensable inter-
mediary befween the Stale and the people and necessary instrumentality in
strengtheaing the forces of democracy, should be given free play within res-
pomsibic limits even when the focus of its critical attention is the court, in-
cluding the highest Court.

3. The fifth normative guideline for the Judges to observe in this juris-
diction is s Lo be hypersemsitive even where distortions and criticisms over-
sep the hmits. but 10 deflate vulgar denunciation by dignified bearing, con-
desconding indifference and repodiation by judicial rectitude.

33. The sixth consideration is that, after evaluating the totality of factors,
if the Court considery the attack on the Judge or Judges scurrilous, offensive,
intimidatory or malicious beyond condonable limits, the strong arm of the law
must, i the name ol public interest and public justice, strike a blow on him who
challenges the supremacy of the rule of law by fouling its source and stream.

M. Speaking generally, there are occasions when the right to comment
may be of supreme value (for instance, the Thalidontide Babies cases in England®)
and the law of contempt must adjust competing values and be modified, in its
application by the requirements of a free society and the shifting emphasis on
paramount public interest in a given situation.

35. [Indeed, there n an inleresting Australian decision (R. v. Breft")
which has a meaningful refevance for our case and | quote from the Ausrrolion
Law Journal :

In R. v. Brett, the publisher of a newspaper was called on to show
cause why he should not be committed for contempt of court. Ita
that the mewspaper, under the heading “Mr. Justice Sholl—Die-hard
Tory™ had criticised the appointment of Mr. Justice Sholl and inferen-
tially of all his brethren except one not specified, because they were out of
wouch with the life of the people and had no experience (it was alleged)
m the Criminal Court “the anly court where sven a semblance of the
problems of the pcople arise™, and it concluded that his appointment
showed that the judiciary was “an institution forming an integral part
of the repressive machinery of the State”.

7 1B3AC 1YW Gen. v. Times Newspapers Lid., (1 3
8 I prefer the pulgment of Lord Denning Al ER 1136 (DC) : (1979 1 ﬁ?l?gﬁ
AL K. in the Court of Appeal 1o these B15 (CA) : (1973) 3 All ER 54 (HL)

jn the Divisinnal Coun or House of 9. 1950 VLR 226
lords m the Thahdomide case: Aif.

|87
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O Bryan, J., pointed out that the fact that the arnticle made ridiculous
mistakes of fact and that its logic was greatly at fault, did not prove that
it was u contempt.  The question was whether the article, honesily though
mistakenly and offensively, criticised the policy of this and previous ad-
munisiralions in appointing Judges,or whether it did indeed set out to lower
the authonty of the Court as such and to excite misgivings as to its partia-
lity. With very great hesitation, his Honour came to the conclusion
that 4 case for the excreise of the extraordinary summary jurisdiction
of the Court hud not been made out and he discharged the order nisi.

36. Another useful illustration from the Australian jurisdiction is con-

tained in short report made of a decision in Australian Law Journal :

The Tasmanian case (The King v. Ogilvie®) concerned statements made
by the respondent at public meetings, imputing lack of impartiality to
Mr. Justice Crisp, and asserting that the respondent was personally dis-
liked by his Honour, and that respondent’s chients could not get justice
from lum.  Nicholls, C.1., in delivering the judgment of the Court, agreed
with the authorities that fair comment on judicial actions is not oaly
justifiable, but beneficial. He then pointed out “that we regard these
proeetdill? as instituted and our powers conferred, not for the benefit or
comfort of the Judges personally, to protect them from criticism or even
from libel, but simply to secure that this institution, the Supreme Court,
which in the final analysis has to declare and enforce the rules which hold
the community together, shall be challenged only in the proper ways,
which are two” first, by appeal, and secondly by approach in the proper
form to Parliament.

37. A quick flashback to English decisions also is instructive. As early

as 1900 in Queen v. Gray¥, Gray published in a newspaper an article which
was persomal scurrilous abuse of a Judge as a Judge”. Lord Russel of Killo-
wen, C.J. observed :

It is not too much to say that it is an article of scurrilous abuse of a
Judge in his character of 2 Judge—scurrilous abuse in reference to the con-
duct of the Judge while sitting under the Queen’s Commission, and scurri-
lous abuse published in a newspaper in the town in which he was still
sitting under the Queen's Commission. It cannot be doubted—indeed
it has not been argued to the contrary by the learned Counsel who repre-
sents Howard Alexander Gray—that the article does constitute 2 contempt
of coart : bul, as these applications are, happily, of an unusual character,
we have thought it right to explain a little more fully than is perhaps neces-
sary what does constitute & contempt of court, and what are the means
which the law has placed at the disposal of the Judicarure for checking
wﬂm&mm of court. Any act done or writing published

ed to bring a court or a Judge of the court into contempt, or to
lower his authority, is a contempt of court. That is one class of contempt.
Further, any act done or wnting published calculated to obstruct or inter-
fere with the due course of justicc or the lawful process of the courts is a
contempt of court. The former class belongs to the category which Lord
Hardwiche. L. C. characlerised as “scandalising a court or a Judge”.

The learned Law Lord, however, indicated a guideline which s extremely
important :

10,

(1928.29) 2 ALJ 143, 146 1. (1900) 2 QB 36
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Mnadmmmnﬂcwmafﬁmmgmowkm
Mrmnﬂhﬂoﬁmdqﬁﬂmyﬂ:ﬁafmmﬂwywm
or the good, no coert could or would treat that as contempt of court.
Thhuﬁlmhhe%wmmmmumfymtmﬂ

wit an object is published ; but it is to be
remembersd that in thi mnertlg:ﬁbmyufﬂ:p:m:ti:nugmtcundm
less than the liberty of every of the Queen. Now, as | have said,
no one has suggested that this is not a contempt of court and nobcdy has
suggesied, or could suggest that it falls within the right of public criticism
i the sense | have described. It is not criticism : | repeat that it is
p:nwlunﬂmahmdlhdpnlhdg...{muldcd}

The tone of R. v. Gray (supra) sharply contrasted with the much more liberal
m:bﬁdhl&?ﬁwcwhﬂd:dtﬂ,nﬁﬁ*mwm
aspects of the latter decision assume a somewhat imperialist tone. Dr. Rajeey
Dhavan has observed™ :
For some reason the Privy Council judgment i
referred to by the Ch Jmhumdwm:;:&uﬂmmm
3 time-lag of ninc months s=parates the two judgments.
A harmonious blend and a balanced co-existence of a free press and fearless
justice desiderates that the law ought not to be too astulc in such cases and that
public criticism has a part to play, even if it oversteps the limit, in
preserving the democratic health of public institutions. But beyond a point,
the wages of contempt is committal.

38. In Ambard v. Attorney General for Trinidad and Tobago™, the Privy
Council pronounced on a case of public criticism of the administration of
justice. Lord Atkin stated, with admirable accuracy, the law on this branch
of contempt of court :

But whether the authority and position cf an individual Judge, or the
due administration of justice. is concerned, no wrong is committed by any
member of the public who sxercises the ordinary right of criticising. in
m’:!;l&.ﬂi'lm or pwﬁ',c“* puh%:‘::t done in the seat urjmt.ti;e.d

criticism is a public way. wrong-head:d are permi

to err therein ; provided that members of the public abstain from imputing
improper motives to those taking part in the administration of justice,
and are genuinely exercising a right of criticism and mol acting in
malice or attempting to impair the administration of justice, they are
immune. Justice is not a cloistercd viriue : she must be allowed to suffer
the scrutiny and respectful, even though outspoken comments of ordinary
men.

g
28

Indeed. Lord Morris in Meleod v. 51. Aubpn (supra) had commentzed :
Courts are satisfied 1o leave to public opinion attacks or comments
derpgatory or scandalous to them.  But il must be considered that in small
colonies. consisting principally of colourcd populations, the enforcement
in proper cases of committal for contempt of court for attacks on the
court may be absolutely necessary (o presérve in such a community the

dignity of and respect for the courl.
12. 1898 AC 548 5 Anglo American Law Review 186,
1%, S R. Dhavan: “Contnapt of Cowrt and 205

the Phillimers Commitior Repest™', (197G) 4. 1936 AC 322
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3. I will not condemn the Indian people with the contempt manifest in
Lord Morris’ observation regarding small colonies and coloured populations.
We are cultured people with traditions and canons and may at least be equated
in these matters with Englishmen.

40. A very valuable and remarkably fresh approach to this question of
criticism of courts in iatemperate language and invocation of contempt of
court against the contemner, a person of high position, is found in Regina v,
Merropolitan Police Commissioner ex. p. Blackburm’®. Lord Denning's judg-
ment is particularly instructive in the context of the obnoxious comments made
by Quintia Hogg in an article in the “ Punch™ about the members of the Court
of Appeal. The remarks about the Court of Appeal were highly obnoxious
and the barbed words thrown at the Judges obviously were provocative. Even
50, in a brief but telling judgment, Lord Denning held this not to be contempt
of court. It isilluminating to cxcerpt a few observations of the learned Judge :

This is the first case, so far as | know, where this Conrt has been
called on to consider an allegation of comtempt against itself. It is a
junisdiction which undoubtedly belongs to us but which we will most
spn'mgly‘ mmm: more particularly as we ourselves have an interest
n A

* Let me say at once that we will never use this jurisdiction as a means

to uphold our own dignity. That must rest on surer foundations, Nor

will we use it to suppress those who speak against us. We do not fear
criticism, nor do we resent it. For there is something far more important
at stake. It is no less than frecdom of speech itself
It is the right of every man, in Parliament or out of it, in the Press
or over the broadcast, to make fair comment, even outspoken comment,
on matters of public interest. Those who comment can deal faithfully
with all that is done in a court of justice. They can say that we are mis-
taken, and our decisions erroneous, whether they are subject to appeal or
not. All we would ask is that those who criticise us will remember that,
from the nature of our office, we cannot reply to their criticisms. We
cannot eater into public controversy. Stll less into political. We must
rely on our conduct itself to be its own vindication.
uw:mlothtwindsalcﬁﬁdm,mthingwhi:hhmidh
this person or that, will deter us from doing what we believe is right ; nor,
1 would add, from saying what the occasion requires, provided that it is
Wmmmmm Sileace is not an option when things are

41. The Indian precedents must naturally receive referential attention
from us and so I switch over to the cases of this Court which have relevance
to that branch of the contempt jurisprudence bearing upon scandalising the
Judges. After a brief survey, I will summarise the conclusions. In Sammbhu
Nath Jha v. Kedar Prasad Sinha'*® (SCC p. 577, para 14) :

It would follow from the above that the courts have power to take
action against a person who does an act or publishes a writing which is

. vk o Ul
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calculated 1o bring a court or Judge into coatempt or to lower his autho-
fity of to obstruct the due course of justice or due administration of law.
tgrﬂmu.lhwu@wuddumdlnmﬁmndjndiﬁ!
restraint in the matter of taking action for contampt of court. The court
has to take into account the surrounding circumstances and the material
ﬁmaﬂh:memdoummpumonhmmmtoamnhnimwheﬂm
because of some contumacious conduct or other sufficient reason the
person proceeded against should be punished for contempt of court.

4L In Perspeciive Publications (P) Lid. v. State of Moharoshtra®
Grover J, speaking on behalf of the Court, reviewed the entire case-law and
nucdmmsdtorth:dimusﬁmufdtuﬂmmwnmlhmﬁCR
pp. 791-92) :

(1) It will not be right to say that committals for coniempt for
scandalizing the court have become obsolete.

ﬂ}mummjurjsdiuimbywnynfmmmplmmbcmm
with great care and caution and only when its exercise is necessary for
the proper administration of law and justice.

.. (3) It is open to anyone to express fair, reasomable and legitimate
criticism of any act or conduct of a Judge in his judicial capacity or even
1o make a proper and fair comment on any decision given by him because
“justice is not a cloistered virtue and she muest be allowed to suffer the

scrutiny and respeciful, even though outspoken, comments of ordinary
men”.

(4) A distincion must be made between a mere libel or defamation
of a Judge and what amounts to a contempt of the court.

The test in cach case would be whether the impugned publication
® 3 mere defamatory attack on the Judge or whether it is calcalated to
interfere with the due course of justice or the proper administration of
law by this Court It is only in the latter case that it will be punishable
a5 contempt.

(5) Alternatively the test will be whether the wrong is done to the
Judge personally or it is done to the public. To borrow from the language
of Mukherjee, J. (as he then was) (Brahing Prakash Sharma's case™) the
publication of a disparaging statement will be an injury to the public if it
tends lo create an apprehension in the minds of the people regarding the
mtegrity, ability or fairness of the Judge or to deter actual and prospective
litigants from placing complete reliance upon the court’s administration of
justice or if it is likely to cause embarrassment in the mind of the Judge
himsell in the discharge of his judicial duties

4. Hidayawllah, CJ, in R. C. Cooper v. Union of India® observed:
There is no doubt that the Court like any other institution does not
enjoy immunity from fair criticism.  This Court does not claim to be always
nght although it does not spare any cffort to be right according to the best
of the ability, knowledge and judgment of the Judges. They do not think
themselves in possession of all truth or hold that wherever others differ
from them, it is so far error.  No one is more conscious of his limitations
and fallibility than a Judge but because of his training and the assistance

17. {1969) 2 SCR T19: AIR 1971 SC 1953 SCR 1169; AIR 1954 SC 10:
ﬂl:lﬂ?l'ﬁ:ﬂiﬂ: lﬂ‘l&ié.ém
18 Beohms Prakash v, State of U.P, 19. (1970) 2 5CC 298, 301
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he gets from learned Counsel he is apt to avoid mistakes more than others
- - . Weare constrained to say also that whilc fair and temperate criticism
of this Court or any other court even if strong. may not be actionable,
altributing improper motives, or tending to bring Judges o1 courts into
hatred and contempl or obstructing directly or indirectly with the func-
tioning of courts is serious contempt of which notice must and will be
taken. Rﬂpqﬂmclpcckdnmmﬂrfmmowwwhmlhcjudmm
of the Court is acccptable but also from thuse to whom it is repugnant.
Those who efr in their ciicism by indulging in vilification of the institution
of courts, administration of justice and the instruments which
ﬂl:1limnﬂw ﬁm ms:nshnuldh t;ll;: heed for they will act at their own
peri c wi enough caution to embarkin

s e persons g on the

4. In Brahma Prakash Sharma v. State of U. P.*® this Court said :

It scems, therefore, that there are two primary considerations which
should weigh with the court when it is called upon to excrcise the summary
powers in cases of contempt committed by “scandalising”™ the court itself.
htheirﬂphu.t}zteﬁeﬂmu?n.ﬂuqmdmurchuﬂrohludp in
reference to the discharge of his judicial dutics would not be
1ftgq:mﬂcqmuumqlgm!h:m&pdunﬁ;htofﬂirm:ﬂnmb
criticism which every citizen possesses in respect of public acts done in the
seat of justice. It is not by stifling criticism that confidence in courts can
be created. “The path of criticism™, said Lord Atkin (Ambard v. Atiorney
General for Trinidad and Tobago™) “is a public way. The wrong-headed
are permilted to err therein | provided that members of the public
abstain from imputing motives to those taking part in the administration
of justice and are grnuincly exercising a right of criticism and not acting in
malice, or attempt 1o impair the administration of justice, they are im-

:

In the second place, when attacks or comments are made on a Judge
or Judges. disparaging in charscter and derogatory to their dignity, care
should be taken to distinguish between what is a libel on the Judge and
what amounts really to comtempt of court. The fact that a statcment
is defamatory so far a< the Judge & concerned does not necessarily make
itacontempt. The distinction between 3 libel and a contempt was pointed
out by 2 Committes of the Privy Council, to which a reference was made

the of State in 1892 (/n rhe marrer of @ special reference from
the Bohama Ivlandy®). A man in the Bahama Islands, in a letter pub-
lished in a colonial newspaper criticised the Chief Justice of the Colony
in an extremely ill-chosen language which was sarcastic and pungent
There was 2 veiled insinuation that hs was an incompstent Judge and a
shirker of work and the wniter suggested in a way that 1t would be a provi-
dential thing if he were to die. A strong Board constituting of 11 members
reported that the fetter complained of, though it might have been made
the subject of proceedings for libel, was not. in the circumstances, cal-
culated to obstruct or interfere with the course of justice or the due ad-
ministration of the law and therefore did mot constitute a contempt of
court. The same principle was reiterated by Lord Atkin in the case of
Devi Prashad v. King Emperor® referred to above. It was followed and
approved of by the High Court of Australia in King v. Nickolls™, and has

1953 SCR 1169, 1178-80 23. 70 LA 216
1936 AC Y22, 335 M. 11 Com LR 280
i833 AC 138

192
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been accepied as sound by this Court in B. R. Reddy v. State of Madras®.
The position therefore is that a defamatory attack on a Judge may be a
libel so far as the is concerned and it would be open to him to pro-
ceed against the libel in a proper action if he so chooses. If, how-
ever, the publication of the disparaging statement is calculated to interfere
with the due course of justice or proper adminisiration of law by soch
court, it can be punished summarily as contempt. One is 2 wrong done
totheiudppmum!lywhmthcothﬂhamuammrh:pﬂ It
wi.llbemmjnrymthepubticirit:tmdsm“atemqpmhmﬁaninthe
minds of the people regarding the integrity, ability or fairness of the Judge
or to deter actual and prospective litigants from placi complete reliance
uponthc:ouﬂ'::dministuﬁonuﬁuﬂiu:.mifiti:'ﬁkdytomm-
hamiinlhcminﬂnflhcfudg:himdfinﬂzdiuhrgcd his
judicial duties. It is well-established that it is not necessary to prove
affirmatively that there bas been an actual interference with the administra-
umnfjlhebymwnofsuchdd‘lm:tuqmmm;itisemu;hif

it is likely, or tends in any way , to interfere with the proper administration
of law®).

45. There is no doubt that condign and quick punishment for scandalis-
ing publication has been awarded by this Court (Vide C. K. Daphtary v. O. P.
Gupta™)

46. Another one is Shri Baredakamia Mishra v. The Registrar of Orissa
High Court™. In the latter case, | had occasion to examine the root principles
of Indian Coatempt Jurispiudence and | summed up thus :

Judges and courts have diverse dutics.  But functionally, historically
and jurisprudentially, the valuc which is dear to the commanity and the
function which deserves to be cordoned off from public molestation, is
judicial, Viciumcﬁtiehmdptmmlmdmmuuut:nfjud;_s
may indirectly mar their image and weaken the confidence of the public
m the judiciary but the countervailing good, ot merely of fres speech
but also of greater faith generated by exposure to the actinic light of bona
fide, even U marginally over-zealous, criticism cannot be overlooked.
Justice is no cloistered virtee. (p. 409, para 82)

The Court being the guardian of people's rights, it has been held
repeatedly that the contempt jurisdiction should be exercised “with scru-
pulous care and only when the case is clear and beyond reasonable doubt™.
(p- 412, para 91)

47, I relied on moh-cmﬁmmdehy]usﬁmﬁnjmdnpdh.r. Cll_l.,
in Special Reference 1 of 1964 and proceeded to state the key to the jurisdic-
ity mouhm: I'nrﬁ hat the to punish for contempt,

“We never to that & ; h
large as it is, must always mmf'u , wisely, and with
circumspection. Fluqmnluntﬂ.lﬂ:’nl!mtnm? .Ihllpo'i\mrmanpr
or irritation would not help lo sustain the dignity or status of the
court, but may sometimes affect it adversely. Wise Judges never

{ : 7. 19 SCR 76, 92-93: (1971) |
s A 150 WO T U S S
2%. Ms. Mockerjee, J. in In n: Motilal 8. (1974) 13CC 4 .

m—l.ﬂ.li!ﬂgl‘ s

1973
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forget rthat the best way to sustain the dignity and status of their
office it 10 deserve respect from the public at large hy the guality
of their I:uangmls* 1|J;,e fearlessnes r&. fairmnndmd objectivity of their
approach and the restraint, dignity and decorum wh

ohserve in !Etrb}.udiﬁal conduct." o they

If Judges decay the contempt power will not save them and so the
other side of the coin is that Judges like Caesar's wife, must be above
suspicion.

To wind up, the key word is “justice”, not *) " ; the key-nofe
thought is unobstructed public justice, not the self-defence of a Judge ;
the cormentone of the contempt law is the accommodation of two consti-
utional values—the right of free speech and the right 1o independent
Justice. The ignition of contempt action should be substantial and mala
fide interference with fearless judicial action, not fajr comment or trivial
reflections on the judicial process and personuel.

48. Indeed, I am convinced that democratic institations, including the

ourt system and Judges. must suffer criticism and benefit from it. This
mwm:hhslm-n:mphsiudbymiuth:lme’ISCCp.r-Hl.pnnH):

Even so, if Judges have frailtics—after all they are human—they
need 10 be corrected by indcpendent criticism. If the judicature has
senous shortcomings which demand systemic carrection through socially-
oncated reform initiated through constructive criticism,  the contempl
power should not be an interdict. Al this, far from unde: mining the
confidence of the public in courts, enhances it and, 1n the last analysis.
cannot be repressed by indiscriminate resort 1o conlempt power. Ewen
bodics like the Law Commission or the Law Institute and rescarchers.
legal and sociological, may run ‘contempt’ risks because their professional
work sometimes involves unpleasant criticism of Judges, judicial processes
and the system itself and thus hover perilously around the periphery of the
law if widely construed. Creative legal journalism and activist states-
manship for judicial reform cannot be jcoparidsed by an undefined appre-
hension of contempt action.

49. Amencan legal history has lessons for us bul when national condi-

Lons vary adaptation. not imitation, is the creative alternative, to avoid hreak-
down on the rock of real life. New York is not New Delhi and New York
Times deals with differsnt customers from the Times of Indiaa The law of
contempt fluidly flows into the mould of life. This fact once noted, there is
instructive thooght in the American cases.

58. Their lofty approach, grounded on constitutional values, has ao

appeal for us.  The issuc is one of the gravest moment for free peoples and 120
choose between the cherished basics of free expression and fair hearing is a
trying task. For a free press it may be argued, as did the U. S. Judges :

What is at stake here is a societal function of the First Amendment
in preserving free public discussion of governmental affairs .. . (Pjublic
debate must not only be unfettered ; it must also be informed. For that
reason this Court has repeatedly stated that First Amendment concerns
encompass Lhe receipt of information and ideas as well as the right of free

194
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expression . . . . An informed public depends on accurate and effective
reporting by the news media. No individual can obtain for himself the
information needed for the intelligent discharge of his political
wibiliies. For most citizens the prospect of personal familiarity with
newsworlhy events is hopelessly unrealistic. In secking out the news the
press therefore acts as an agent of the public at large.

It i~ the means by which the people receive that free flow of informa-
tion and ideas essential to intelligent self- t. By enabling the
public 10 assert meaningful control over political process, the press
pcﬁm:nwhlfnaﬂjmint&cﬁqlhmﬂﬂdmufm First
Amendment. That function is recognized by specific reference (o the
press in the text of the Amendment and by the precedents of this Court

The argument further asserts that a curtailment of press freedom
15 a senous matter. I they can be justified at all, it must be in terms of
some scrious substantive evil which they are desipned lo avert. The
substantive evil here sought to be averted has been variously described
below. It appears to be double disrespect for the judiciary ; and dis-
orderly and unfair administration of justice. The assumption that respect
for the judiciary can be won by shielding Judges from published cnucism
wrongly appraises the character of American public opinion. For it is a
pnized American privilege 10 speak one's mind. although not always with
perfect good taste, on all public institutions. And an enforced silence
however limited solely in the name of preserving the dignity of the Bench
would probably engender reseatment, suspicion. and contempt much
more than it would enhance respect.

S1. We glance at the vigorous dissent of Mr. Justice Frankfurter to this

reasoning in Bridgey v. California® - .

Our whole history repels the view that it is an exercise of one of the
civil liberties secured by the Bill of Rights for a leader of a large following
or for a powerful metropolitan newspaper 10 am.-#ﬁ to overawe 2 Judge
in the matter immediately pending before him. view of the majority
deprives California of means for securing to its citizens justice according
10 law—means which, since the Union was founded, have been the posses-
sion, hitherto unchallenged. of all the States. This sudden break with
the uninterrupted course of constitutional history has no constitutional
wamant. To find justification for such deprivation of the historic powers
of the States is to misconceive the idea of freedom of thought and speech
as puaranteed by the Constitution. . .

A trial is not & “free trade in ideas”, nor is the best test of truth in
a court-room “the power of the thought to get itself accepted in the com-
petition of the market™ .. .. hcomis‘tfmwithuﬁgﬂy‘deﬁned
limits for discussion. It is circumscribed in the range of its inquiry and
in its methods by the Consutution, by Jaws, and by age-old traditions.
Its Judges are restrained in their freedom af::ptmonbyh:smnc'mm-
pulsions resting on no other officials of government.  They are so circum-
scribed precisely because Judges have in their keeping the enforcement
of rights and the protection of liberties which, according to the wisdom
of the ages, can be enforced and protected by observing such methods
and traditions.

79. 319 US 252 (1941) a 279, 283, 284

—

195



‘\",..--

=l

ONLINE »

TruePrint™

Supreme Court Cases Full Text on CD-ROM, C::apyﬂqht © 1989-2010, EBC Publishing Pvt. Ltd,
0

Fage 24 Monday, December 06, 201

mm;wmmm,m
TruePrint™ source : Suprema Court Cases

history demands that breaches of the unqualificd commands of the First
Amendment cannot be tolcrated and freedom of the press must be given
Ih:brmdmsn?xthuaﬁbuty-lnﬁngpmpkunﬂlnw.... On the
other hand, our undamentzl concepts of absolute frirness in trials dicrate
ﬂmmtmmmm twuill‘.ehinwh:h'dimhce' is administered must be main-
tained un by potential infamous notoriety and biased
dilections which a completely unfettered bul omnipresent press can irre-
vocably engender in an age of the mass media. . .

53. It is apparent fiom this long discussion that the future of Free Press

and of Fair Justice desiderates a juristic socio-political national debate, not
ex cathedra admonitions from the Bench or assertions from the Bar. We
must evolve a know-how for the co-existence of free speech and free justice in
tune with the Preamble and Article 19. Scurrilous attacks on Judges or on
parties to pending cases foul the course of justice. Mischievous half-truths,
brazen untruths and virulent publicity by partisan media, political organs and
spokesmen for vested interests can be trdumatic to the cause of social justice.

54. In an arca of competing social values absolutist approaches are sure

to ert.  And yet benign neglect of courts to arrest injurious publicity may be
misread as impotence and timely affirmative action may stem the rot
Sheppard™ is an American case in point. Remember, a “free” press is often
a monopoly press and has been made gargantan by modern technology.

0. Shepperd v. Maxwell, (1966) 384 US 333

196
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Dfmw:m:hnmmbﬂ,mtswarkinpuﬂkmdpnbﬁshing!hd:
proceedings fairly cannot be tsboo. Please remember, further, that those
who cry “‘wolf” against Contempt Power are more often the Proprietariat, not the
Proletariat, with exceptions which prove the rule.

55. Prejudicial publicity, indulged in by a “free' press owing no insti-
mﬁwmnmmﬂkmmw.umhnﬂmmm
mm:mmmmywmmtmwmwry.
Mﬂ:rpudmdumtmmuwmmﬂlmnhﬁn;mhmn-

mufHﬂMprdiﬁﬂlormrﬂﬂiwﬁn.mlmnﬁm
niﬁqgth:ihrmamfruspw:hisinpuiludgﬂlmywirhit. Heroism
nnthflmmnyuﬂmbcﬁlhmgruhemtndthe!nwunnmmtfmmiis
justice—function scared by slogans. Balancing of values is difficult, deficate
but indispensable. N&thulh:ﬁmmrlh:muutmm:?mplc.

6, Th:mmhmuinenlhwuﬁm:ilhpmpleinjudﬁdm.
hndWhndraﬁn;upntnd:rchfumﬁwdomudmtuinLuln'inmﬁu'
wﬁumfrﬁdmwmunmrmmuinwmmimﬁomm
Lhtmrmmﬂral]fmdumhlh:fmqnmfwjmﬁwby&cmﬂ
man. "Wu&mdic.thmmmmm“lnd“whuhbunehm
fight, the grass is trampled”. mmﬂmnuimunufmnwthr
NﬂmﬂgmymmwthmEm.inlhelongmi:m:mﬂi
lndh:wkonﬁssodﬂwwmimtﬁmughlfmmdiddpmm
Social justice is at stake if foul press unlimited were 10 reign. As Justice
Fnﬂfwursmd,myhc"]udpumormunim&mﬁom,m
mmwmmmimmyrmmuiﬁdmmmwmmimﬁmﬁw"
(= question I desist from deciding here), but when comment darkens into co-
ercive imputation or calculated falsehood, threats to impartial adjudication
subtly creeps. Hutbuuunhldmhnkﬂrmumthuhedignianth:
hﬁm“hnmdwbymfmihmuluﬂmmukm
iuhmmrmnx“wmhmdjmﬁumyhdh-
torted by hostile attribution. Said Justice Jackson in Craig v. Harney:

1 do not know whether it is the view of the Court that a Judge must
be thick-skinned or just thick-headed, but nothing in my

observation confirms the idea that he is insensitive to Wh
mnﬁn;mdminmponufhhwqu?_andif%oq
pamc—is, &5 Milton sud, the “last infirmity o " 3
quently the first infirmity of 2 mediocre one.

$1. Nevasis Pres Auscisbies v, Swets,

FEL

:



ooy
o

Supreme Court Cases Full Text on CD-RCM, Copyright © 1969-2010, EBC Publlshing Pvt. Ltd.

Fage 26 Monday, December 06, 2010
ONLINE = This product is icenced 1o Shanti Bhushan, Nowda
TruePrlnt" TruePrint™ cource : Supreme Court Cases
364 SUPREME COURT CASES (1978) 3 SCC

| do not dogmatise bul indicate the penlks. Of Course, the evil must be sub-
stanuve and substantial, not chimerical or peripheral.

ST. A concluding note. | have launched on this long, inconclusive
©Y I contempt jursprudence bearing on scandalizing the Judges gua judges,
aware that not high falutin rhetoric but hard-headed realism, illumined by
constitutional values, must set the limit and interpret the statute. It is a dis-
turhing development in our country that the media and some men in the trade
of traducement are cscalatingly scandalizing Judges with flippant or motivated
writc-ups wearing a pro bono publico weil and mood of provocative mock-
challenge.  The Court shall not meditate nor hestitate but shalf do stern justice
to such ‘professional’ contemners, not shrink because they erc scurrilous,
influential or incorrigible. Even so, to be gentle is to be just and the quality
of mercy is not strained. So.iti:lhauh:li;nneymt,nmjndjciajynuﬁuion,
5 often the prescription, and 1o inhibil haphazardness or imjustice it is necessary
that the Bar and the Press cvolve a dignified consensus on the-canons of ‘ethics
in this area, with due regard to the Constitution and the laws, so that the Begch
may give it a close look and draw the objective line of action. The process
of arriving at these norms by those mighty forces who influence public opinion,
cannot be delayed and until then the law laid down in precedents of this Court
will go into acion when Judge-baiting 15 ndulged in by masked men or media
might. Freedom is what Freedom does and Justice fails when Judges quail
For sure, my piea is not for judicial pachydermy, but for dignified detachment
which ignores Wl-informed criticism in its tolerent stnde, but  strikes
when offensive excesses are sstablished. Frankly, all these are hypothetical
and have no specific reference to the present case. These obiter dicta are
intended to indicate the pros and cons, not to pontificate on the precise limits
for exercise of conicmpt power and to emphasize what Chief Justice Warren
Burger mentioned in Nebraska Press Association™ as ‘something in the nature
of a fiduciary duty” of the press to act responsibly, and | may add, respectfully.

An afterword

58. An afterword has become necessilous because the learned Chicl
Justice has, in his reasons, made some critical observations on men and miatters
based on his rich experience, high ft&wmih-ilitrmdnrgclori;htww.
While respecting his feeling of hurt and attempt to set the record :r.ﬂ.lgihl
regarding his prior judgment and letters on canons of judivial ethics, I desist
from comments on the author or the article, including its correctness and
propriety, for fear that an indelible word, writ incautiously, may fester into an
incurable wound. | am in no mood to pronounce on these subjects or to
judge Lhese generalities.  Many an arrow at random sent hits 4 mark the archer
never meanl. and cx cathedro generalisations run the genetic risk of noetic
imperfections. The Almighty does not share His omniscience with the
Judiciary.

34. (1976) 96 Sup Ct 2791, 2803

|98
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Katasam, J. (comeurring)—! had the benefit of reading the judgments
proposed to be delivered by My Lord the Chief Justice and Justice Krishna
lyer.

&0, lwmuhanhummdwiﬂ;mﬁngtﬁminmﬂiw.mmking
hlomtheﬁﬁ:mddmmunhcmlhhilnotaﬁtﬂx_tobe
proceeded with wnder the Contempt of Court Act, 1971. Bul now it has

hnmmyfuumﬂhwﬁ:ﬂ:rlmﬁththju@ummbe
delivered.

61. My learned brother Justice Krishna Iyer in his concluding note hay
expressed that he had launched on this long inconclusive essay which relates to
hypothetical questions and has no specific reférence to the present case. The
judgment which he himself characterises as obiter dicta may be left alone without
any comments.

62, Whnﬂummnknupinthe(:auﬂmlmml?. 1978, the
contempt proceediogs were dropped without calling upon the learned Counsel
whommﬁngfathmnthmwﬂxmta Withour
heumﬁcuuiucoqm—md,ithmﬁmmpmpenumhmmmmu
about the facts of the cass. In this view I refrain from referring to the publica-
ton in “The Indian Express” or sbout the article in the newspaper by
Shri A. G. Noorani.

63. Conmtempt proceedings will stand dropped.

Oxper 37 Fuls Court*
For reasons to be given later, we drop the proceedings

(1978) 3 Supreme Couri Cases 365

(Berore Y. V. CHanDRACHUD, CJ. anp P. N. BHAGWATI, V. R. KRISHNA
Iver, R. S. Samxamia, N. L. UntwaLia, P. S. KaiLasam axo V. D,
TuLzarumxax, J7.)

TARA PRASAD SINGH ETC. ETC. P Petitioners ;
Versus
UNION OF INDIA AND OTHERS - Respondents.

i iti 111, 150-151, 180, 205-210, 220-226, 270-271, 346-352,
mﬁm 35‘6?‘391. 599, 541, 543, 626, 635-639, 661, 687-692 and 758 of
1977, decided on May 5, 1978

[Ed. : Stay orders — Modified — Reasons to follow later — No ques-
tion of law — Hence not printed) - 1)

* Dated Jaouary 27, 1978
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incident, SmISIﬂhmhmmmb-irMemwﬁm
m;hnwthulhcmblyh;dhun“h-fnnymuddmdhpur“. But
muakmmjuhm;hmud&mmpoﬁmwimmmum
they gave any such command Tmuumdymtcdmumqmadm
twn factions who were pelting stomes, and none of them has stated thay any

command for dispersal was given by any of them. The High Court therefore
erred in invoking Section 151, IPC for the purpose of convicting the other
accused with the aid of Section 149, IPC.

1L It would thus appear that there is no reliable evidence to prove that
mwmmummdndﬁpﬁnwy'shmrm the

armed with spears cannat be accepted as it has not been mentioned in the first
information report.  Morzover, as has been pointed out, spears could aot

. Tnﬁ:mdthlppﬂ]fﬁkinmfuuthcmviaﬁnnmdmwm
of appellants A-4, A-6 and A-9 are concerned, but it is allowed in respect of the
uthuﬁﬂﬁlpptﬁnﬁmdﬂtymlﬂqnimﬂofdloﬂ'mufwhhh!hﬂy
have been convicted and sentenced by the High Court They are in jail and

(1978) 2 Supreme Court Cases 479
(Original Jurisdiction — Proceedings under Article 129)
\Beroae M. H. Bac, CJ. anD N. L. UntwaLiA axD P. S, EaiLasam, J7)
IN RE SHR] SHAM LAL
Decided on January 18, 1978

A. D. M., Jabalpur v. §. Shukla, (1976) 2 SCC 521, explained.
A. K. Gopalan v. State of Madras, 1950 SCR 88 : AIR 1950 SC 27 - §)
Cri LJ 1383 ; Sarwant Singh Sawhney v. D. Ramarathnam, Assistans Pass.

port Officer, Government of India, (1967) 3 SCR 525 : AIR 1967 SC 1836 :
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Kharak Singh v. State of U. P., (1964) 1 SCR 332 : AIR 1963 SC 1295 -
(1963) 2 Cn L) 329 ; I. C. Golak Nath v. Siate of Punjab, (1967) 2 SCR
762 : AIR 1967 SC 1643 ; Lirersidge v. Anderson, 1942 AC 204 and Sigre
of M. P. v. Thakur Bharar Singh, (1567) 2 SCR 454 : AIR 1967 SC 1170,

referred lo.
M/3800;,CR
Advocates who appeared in this case !

V. M. Tarkunde, Senior Advocate, P. H. Parekh, Mys. Manju Sharma and
Kailash Vasdev, Advocates, for the alleged contemner :

Miss A. Subkashini, Advocate, for the Solicitor General 4

S. K. Jain, Advocate, for the Interveger.

The Orders of the Court were given by

Beo, CJ. (dissenting) — | am afraid | am unable to concur with the
mj«ityrimmlh:nuhefor:mwlticbuile:soulnl‘thepublhtionor;
ncws item in the Times of [ndia newspaper of January 7, 1978, on which a notice
to show cause why proceedings for contempt of Court be not initiated against
the zditor of the newspaper was issued. [ think that it is a serious matter if
persons in the position of those whose names are givea in the offending news
item a5 having subscribed to a document containing a vituperous attack upon
a particular judgment of this Court reporied in Additional District Magistrate.
Jabalpur v. 5. Shukld', are really signatories of this document. The arack
hpﬁmﬂyimﬁonﬂtndabuﬁumirilispmﬁlﬂrhudmimm
and the rest on misconception. The view of this Court in that case was that the
effect of the Presidential Order under Article 359 of the Constitution considered
there was to disable High Courts from investigating Questions relating to
violation of the fundamental rights to personal liberty, protected by Article 21,
in proceedings under Article 226 of the Coastitution.

2. Article 21 of the Constitution reads as follows :

No person shall be deprived of his life or personal liberty except
mgqmprmesuhﬁhdhhw.

3. Itis clear beyond the shadow of doubt that what this article protects
is a nght of every person in [adia, whether he is an Indian citizen or not, to
be dealt with in accordance wilh law whenever 2 question of depriving him of
his life or personal liberty by executive authorities arises. The law on the view
adopted in A. K. Gopalan v. State of Madras®, which was not questioned by
anybody before us on this aspect, was statutory law or “lex" and not “jus”
so far as preventive detention, the very concept of which seems opposed to
normal notions of “jus”, is concerned. If suspended, investigation of alleged
violations of the statutory protections is in abeyance because the guarantee
given by Article 21 is itself that of protection by statutory provision only at
least as regards preventive detention.

1. (1976) 2 SCC 521 : AIR 1976 SC 1207 I 1930 5CR 88: AIR 19505C 27: 51
Cri 1] 1383
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4 The majority view, that the right to obtain a release on a writ of
hhmmmimmﬁmamhoﬁﬁummm mecanl no more
mmﬂul&tmdﬁﬂbh!!udlﬁmlymmm&dbymﬁﬁidmt
against these authorities. No question arose at all in that case of depriving
anyone of life itsell without complying with law. On the other band, the
Altorney General repeatedly said there that criminal and civil laws, in general
and their protections were not suspended at all. Deprivation of life contrary
mhwmpunishﬁcmurﬁrrmﬁnmﬁd:mlmmﬁngmmurdﬂjunuil
mhﬁm&cmﬂ&hmmwﬁiﬁmm Only the

anqlinudtomiiuprmntmmeputﬁcﬂﬂlﬂmth:nioﬂtyafhdmuf
mncanmm&mmE&-uhmmmmw
No Judge bad held thar Speaking for myself, 1 would be certainly shocked
mhnrmmauylndg:uf&mhduromﬂhaw,hth:mﬂﬂnhmw.
possibly held that Mllﬁnnylommwhodtinlhtnylwlpnnbh
cmhsmheﬁhmuiﬁnhlhvmnyﬁuﬂm:mldpnﬁﬂyhu
this mearing.

5 ltm:rhelhllsomepmphpmmﬁuﬁlﬂﬁmlbomiudgmenn
of this Court without reading or understanding them. But, the way in which
mish:.sbn-n;uium,uapmor:mmtwbemwmﬁpuhc(‘nunmd
1ts Judges, shows that their intention is to deliberately shake the confidence
of the public in this Cour. In any case, this would be the result if nothing is
doac by anyone 1o check such a campaign of vilification.

6. [ will only reproduce here three paragraphs from my very long judg-
ment on the case lo show what we had held and what the Attorney General
had conceded. [ said there :

ara 250 (SCC p. 599, para 168) : Enforceability, as an attribute of
ak;nigbt:ndnup-mdmeiudidalmorthuShummfm
mnﬂuﬁnlyfwmmmu@nkﬂimmurm'
confer or take away in the legally autborised manner. [t follows from
umhuicpmn&mufourmuqn!houijumpmdmlhpl&nnsnn-
not, during a constitutionally cojoined period of suspension of the en-
forceability of Fundamental through Courts, enforce what may even
be a “fundamental right™ wbeptomntgdhme_ﬂluftthmﬁ»
tution. The Attorney Geaeral has, very fairly and rightly, repeatedly
m&nmmﬁzﬁnnﬂtwb@u&d&mﬂ_f%mmnlqr
not, except the procedural rights converted into substantive ones by Arti-
cle 32, could be suspended. Even the enforcement in general, of all such
rights is not suspended. Only the enforcement of specified rights through
Courts is suspended for the time being
. 600, para 169) : The eaforceability of a right by
a Fons 351 [%jmnu has mecessarily to depend upon
the fulfilment of two conditions : Y, its recognition by or under the

202
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Cmﬁtnﬁmuaqight_:md.mdlypmsqsimo[ﬂn of its
enforcement by the judicial organs. Now, if & right is establi on faots,

as 2 right, it will certaialy satisfy the first condition. But if the right is
une¢nforceable, because the power of its enforcenient by Courts is consti-
tutwnally susprnded or inhibited, for the duration of the Emergency,
its mere recognition ur declaration by Courts, cither 3> a right or as a
fundamental right, could not possibly help a petitoner to secure his per-
sonal liberty.  Article 226 of the Constitution is not meant for futile and
uncnforceable declarations of rightt The whole purpose of a writ of
habeas corpus 15 to enforce a right to personal freedom after the declara-
tion of 2 detention as illegal when it is so found upon investigation.

Para 234 (SCC 600, 601, para 173) : In this country, the pro-
cedure for drprivatir-np: well as enforcement of a right to perszl'gal fracgom
is governed partly by the Constitution and partly by ordinary statutes,
Both fall within the purview of ‘procequre’. Article 21 of the Consti-
tution guarantees, though the guarantee is negatively framed, that ‘No
person shall be deprived of his life or personal liberty excepl according
to procedurc etablished by law'. I an enforcement of this negatively
framed right s suspended, a deprivation contrary to the prescribed pro-
cedure is not legalized  The suspension of enforcement does not either
aythorise or direct any authority to violate the Erootdurt. It has o be
clearly understood that what is suspended is really the procedure for the
saforcement of 2 nght which could be said to flow from the infringement
of a statutory procedure.  If the enforcement of a right to be free, resultin
derivatively from both the constitutional and statutory provisions, h‘iscs
on a0 infraction of the procedure, which is statutory in cases of preventive
detention, is suspended, it scems to me to be impossible to lay down that
it becomes enforceable when that part of the procedure which is

is violated but remains unenforceable so lon as the part of the procedure
infringed is dinectuory. Such a view would, in my opinion, introduce
a distnction which is neither warranted by the language of Article 359
of the Coastitution not by that of the Presidential Orders of 1975. If the
claim to assert the nght is one based on violation of procedure, the degree
of violation may affcct the question whether the right to be free is estab-
lished at all, but it should not, logically ;pea.klng, affect the result where
the cnforcement of the right, even in & case in which it has become appa-

reat, is suspended.

7. It has been made absolutely clear in the passages cited above that
no fundamental night itsell was suspended by a Presidential Order under Arti-
cle 359. What was held to bave been suspended was the power of the Court
itsell to enforce the widely conferred right of personal liberty under Article 2]
by resorung to Arucles 32 and 226 against executive authorities. On ihis
aspect of the case — that the power of the Court to enforce fundamental consti-
tutional rights was suspended — Khanna, J., stated as one of the conclusions
of his judgment (SCC p. 776, para 593) :

A Presidential Order under Article 35%(1) can suspend during the
period of emergency only the right to move any Court for enforcement
of the fundamental rights mentioned in the Order.

This could only mean that the power of the Court to enforce specified funda-
mental rights was suspended. In the course of the judgment, Khanaa, J.,
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expeessed the view (para 152) (SCC p. 747, para 325) :

The effect  of the suspension of the right to move any Court for the
enforcement of the right confernd by Arucle 21, in my opinion, is that
when a prtition is filed in a Court, the Court would have to proceed upon
the baws that no reliunce can be placed upon that article for obtaining
refief from the Court during the period of cmergency

8. Therefore, it could be said that this statement of the position by
Khanna, J. himsell was, 1oughly speaking, an expression of a unanimously
held view of all the Judges  Indeed, in the passages, quoted already from my
judgmenL. the effect is shawn to be less drastic for the citizen than it is given in
the list quoied passage. | lave repeatedly painted out in my judgment that it
is nat 5o much the right of the citizen to move the Court as the power of the
Court to cnforce fundamental rights which is, in substance, temporarily
smpeudcd

9. Neither the validity of the Presidential Order nor of the constitutional
smendment, by which this Court’s very jurisdiction to enterwain the question
of validity of the Presidential Order “on any ground™ was declared to be non-
evistent, was guestioned by any counsel befare this Court either for conflict
with the basic structure of the Constitution or for mala fides of any sart (legal
or factual).  Yet. without guestioning the validity of the Presidential Order
of even the comstitutional amendment barring judicial scrutiny of grounds
of its wvalidity. this Conrt was expected. to judee from the tenar of the attacks
made upen the judgment of this Court, without indicating where the Court’s
reasuning went wrong, to huld that the emergency itself was unconstitutional
Even Mr. Justice Khanna did not hold that because no materials were placed
and no grounds urged before the Court to enabie it to hold that the declaration
of emerzency was itself invalid. The obvious suggestion and threat held out to
Judges of the Court & that they will be maligned and punished if they could
ot m future so decide cases as to protect the interests or voice the opinions
of whatever political or ather sort of group those who have signed the document
mentionsd in the newspaper may represent.  No more insidious a danger to
judicial independence could exist. It implies mothing more nor less than
blackmail to demoralise upright Judges. People who could indulge in it
certainly do not represent those who say that law, as found in the Constitution,
must be always declared by Judges fearlessly and honesdy. 1 canmnot con-
ceive of a grosser or clearer case of contempt of Court than the implications
of this document, if we were to think about them, would constitute.

10. To blame and abuse the Judge after shutting one’s eyes to what may
be the shortcomings of his own case or the law, as it exists, may be even for-
given in a certain type of litigant blinded by personal feelings. But, if those
who purport to act pre bono publico to protect the Constitution and the I?w
conduct themselves in this fashion, and, if responsible daily newspapers publish
what could be regarded, in addition to being defamatory and abusive, as gross
contempts of this Court, one wonders whether time has not come to remind
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such propl:nrmubehwunnbmitudwhuth&rduﬁumtumm
o the public, and to the individuals maligned.

1L Mlhm;ilhmmmdiﬂnmnfupinﬁanﬂﬂlbdm:he]uﬂm
of this Court in Shukla's case that the Presidential Order under Article 359
dmcmhﬁmmwmmﬂwmmwu
l&riﬁattnmdﬁhrq—lﬁghjwhﬂhdbmﬁmnmm
hmﬁwmmiu;mdmp:bylmiuofmnﬂthm&umﬁupdu?
case through Safwam! Simgh's® and Kharak Singh's cases* upto Gelak Nath's
m'—ru_thutmadiﬁmuroﬁnionhﬁmthcmjodqupinim
ofjndp:ofuﬁ:(‘umandthcriwul'ﬂnmI.antl\:qmﬁonwhethar
any statofory rights remained, apart from the fundamental right Lo personal
liberty, which could still be enforced during the emergency, and, if so, how.
Mr. Justice Khaana said that there were such “statutory” rights which could
be enforced. But, the majority of Judges of this Court could not see how even
ammmwmummnﬂﬁwwm:mm
right to personal liberty could possibly help a detenue in preventive detention
when the fandamental right to personal liberty protected by Article 21 itself
guaraateed protection by “law™ and this “law”, according to Gopalan's case,
was ‘lex’ or only statutory law where “preventive deteation’ was involved as it
was in the habeas corpus cases. If the enforcement of that protection of
personal liberty by statutory law was specifically suspended by the Presidential
Ddubmﬂm:ri;htofrﬂumdmmypmwﬁmhpmm
freedom still remain active 7 To say that it did scemed an obvious contra-
diction to the majority. Moreover, the distinction made by Khanna J. lost
all its importance when the majority confined the suspension of enforcement
only to what could be done under Artides 226 and 32 of the Constitution.
As is clear from the passages cited above from my judgment in Shukla’s case,
the Attorncy General had conceded that the statutory protections sarround-
ing life and liberty. outside Articles 226 and 32 of the Constitution, were not
suspended at all and could be enforced. This meant that everyone, whether
an officer or a dignitary of State, such as a Minister, could be prosecuted for
murder or for illcgal and malicious confinement of anybody just like any
ordinary alleged offender. The kind of evidence which could not be given
in proceedings under either Article 32 or Article 226 could be put forth in other
typcs of legal proceedings.

12 One wonders whether it is an exhibition of dishonesty or of real
inability to understand what this Court had dearly and actually held when
some people go on suggesting that this Court could and did hold that the exe-
cutive authorities could do whatever they might like to do to destroy life and
liberty but Courts will give no relicf or redress, due o the emergency, even

[ Ar— Sawhacy . Remsrath- 4. Kharak Singh v. Stale of U. P., (1964) |
A T et ?&Aﬁmﬁlmzhmh
Inchia, : Al
SCra ) SR B 5. 1 C Gelak Nath v, Ste
(1967) 7 SCR 762 : AIR 1967 80 1645
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if cases falling outside the area of “preventive detention”, where release through
writs of habeas corpus was suspended, were brought before them. In any

Case, such asscrtions are gross distortions of what this Court actnally held in
Shukla's case.

13. In Shwkia’s case, | pointed out that, although, for reasons which
were outside the parview of judicial scrutiny, Courts had been deprived of the
power Lo Isst preveative deteations by applying norms of “judicial justice™,
yﬁ.lhe&ﬂﬁunflhauemﬁv:muotdiﬁnishdbetwereﬂhnmdnnthal
mﬂumlmtbulbemvemw:lhnth:dammnﬂujmﬁmatihhm
I said there (at p. l!iS](SCCp.ﬁH,m?-ﬂb‘j:

ltappn:;mmﬂulitdmmfaﬁpw&amamonlnftheum
judicial superintendence, even over questions of vires, of detention orders,
which may require going iato facts bebind the returns, that there s no rule
ufhwduringth:muﬂutlhepﬁnﬁpluofdtnvimaumm
w:l:ﬂbymynm when, on the face of the retwin
i .ili:dmotll’semmdin:c:rug Law that the detention does not
evea purport to be in excreise of the executive power or aathority or is
pateatly outside the law autborising detention. It seems to me that the
lulrnﬁonbeﬁndemug:qurovﬁoulndpf!h:mtm;n!
soch executive action as is not susoeptible to judicial appraisement, should

ot be subjected to it, yet, it should be honestly supervised and controlled
by the hierarchy of executive authorities themselves, It enhances the
powers and, therefore, the responsibilities of the executive.

4. It is surprising that even passages indicating that, altbough, Judges
expressing the majority view in Shukla’s case did not like measures of pre-
ventive detention without trial even during an emergency, yet, they were bound
by the Constitution and the law to perform the unpleasant duty to declare what
the law was and nol to run away from it, are cited sometimes to indicate that
Judges, for some reason, are partial to repressive laws. In fact, I quoted a long
passage from Erskine May’s History of England to show the plight of persons
detained on suspicion. The suggested inference was that such powers, unfess
duly supervised, arc bound to be misused. It was impossible for the Court
to do zaything more than to wara the exccutive of the dangers of arrogating
unto itself so great a share of power over the person of the individual citizen.

15. It is true that this Court held that preventive detention was practi-
cally removed from judicial supervision during an emergeacy. The common
:mmnfamn&nimuﬁewdnflh:jndmﬂin&:ﬁmcwm
case, based on the majority view bat signed by all the Judges, including
Khanna J., was perhaps mislcading as it gave the impression that no petition
at all would lie under either Article 326 or 32 to assert the right of personal
liberty becanse the locus standi of the citizen was suspended. Had a review
petition been filed before us | would bave certainly made it clear that the state-
ment of a conclusion reached by the majority did not accurately set out at least
my conclusion which is found at the end of my judgment. It seems to me that
the majority conclusion is rather loosely and vaguely expressed at the end of
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our judgments. A legitimate criticism could, therefore, be that this Court
ﬂmulddnﬂudmuiunujodtywmbnm. However, a reading
dumjmumuummmnmmmtwmﬁu
mmﬁonuilmdmmmmiummmuntmepomur&w
nndahrﬁdanﬁwlﬂ'ordrﬂiefmﬂupmdhmthcpomhmmuin
petitions was not suspended. Thclum‘m:tmﬂi'.withmdmwhat
mmpmded.mutdhmuuofnsinﬂumnfitinprwiomjudmmn
of this Counrt. Spukhgfmmyﬁlmldeitqnihnhrlhllldidmlnnd:f-
mmjud;mtsuhﬁqdﬁwnuﬁﬁn'mmhnthuthcmrof

resumed after the suspension was lified. And, the practice followed by this
Cnmdmin;ﬂaemm?,ﬂsthom:upudpmcwdiu;ammkwpmm
in cold storage, 5o as to revive them later, butmtmdiszsthmwuigﬂ
for want of “locus standi" of petitioners.

16. S-nm:p:oplehnuidlhﬂuﬂnmﬁonlhmlﬂhlﬁbmmdciu
muufmhﬁdcdﬂmumfdﬁngmﬁidtlhemmqandmmpm-
visiuns. Imyquwbﬂtm:mmmhymﬁmrﬂﬁrdm:ﬂqa-
thnsof'm:ﬁuin[acfwhich.cmmnfmnmcrmpwiﬁmmmt
genenally triable in summary inquiries into causes of detention upon habeas
corpas petitions but left to suils or other proceedings for fakse imprisonment.
I beld that this right was intact even during the emergency. 1 said there (SCC
p. &%, para 318) :

&swﬁciﬂucd'mﬁmhhﬂ’.ulhwlkuﬁpdnm
out, it cannot be tried at all in a habeas corpus proceeding though it
may be possible to try it in a regular suit the object of which is not o en-
foree a right to personal freedom but only to oblain for a wrong
done which is not protected by the terms of Section 16 of the Act. The
possibility of such a suit should be another deterrent against dishonest
use of these powers ol detaining officers.

17. Some peoplc mention the English decision of the House of Lords in
Liversidge v. Anderson* to support the view that an issue of “malice in fact”
should have been left open by the Supreme Court for decision by the Courts.
This assumes that the majority in Shukla's case did not leave that course open
for suits for damages for falsc imprisonment just as was the position in Liver-
sidge’s case where, although, there was nothing equivalent o Section 16A(9)
of the Act, which could preveat English Courts from going into the grounds,
yet, the House of Lords held, practically as a matter of public policy, that the
mere belief or satisfaction of the Secretary of State was enough and could not
be chalienged and he could not be asked to give particulars for his belief, In
fact, the British Courts have gone much further than we did. The view of the
best legal circles in England was, | have heard, that the majority view in Skukla's
case is absoluteiy Socrect because it accords with ponciples on which law relat-
ing to emergencies in even the most democratic countrics is based. According

6. 1942 AC 204
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to those principles the Constitution says Lo the judicature on matlers covered
by emwrgency provisions : “Hands off : The executive knows more and under-
stands better what is to he done here.  You are not judges of these matters”,
That is evident also from what our Constitution says. The Judges cannot
be held respoasible for what the Constitution contains. That is the respon-
sibility of those who made it. Others have the power to change it. The
Judges can only declare what the Constitution contains and what its mearning
and effects are. Beyond Uutmmﬂnfumﬁwufﬁchw-mkmwhom
sct right the law Eitisddmﬁumwanﬁnghnym

18 The constitutional position regarding emergency provisions and the
pﬁmiplcundniymgurmmwdlmldbyihmu.l.mwh':m
ufnﬂmlmﬂl}fﬂnﬁﬁ.miﬂ):

No one can deny the of the State 10 assume vast s of
detention m the interest of the securi of the State, !twmbﬂ

necessary o do so to meet the peril facing the nation. The considera-
tions of sceurity of the State must have a primacy and be kept in the fore-
fromt compared to which the intercsts of the individuals can only take
a secondary place.  The motto has to be “who lives, if the country dies”.
Extraordinary powers are always assumed by the government in all
couatries in imes of emergency because of the cxtraordinary nature of the
emergeacy. The exercise of the power of detention, it is well settied, d
depends upon the subjective satisfaction of the detaining authority and
the Courts can neither act as Courts of Appeal over the decisions of the
detaining authority nor can they substitute their own opinion for that of
the authority regarding the necessity of detention.

19. Emintmcswhmlhn:remnodadmﬁonofmaﬂd
no amcadments had been made in *be law so as to deprive Courts of power
1o lock into the grounds of detention, claims for relief on grounds of either
“malice in fact™ or “malice in law™ could be judged only by looking at the
grounds of deteation in proccedings under cither Article 32 or 226 But,
as the majoiity of Judyes in Shukla's case pointed out, Section 164,
sab-sccuon (9), was added during the emergency so that its validity
could not be guestioned for violation of fundamental rights because
Article 35%(1A) of the Constitution, which is absolutely clear on the point,
made such & course impossible. Section 16A(9), therefore, also deprived
Courts of powers to find out how detention was for a collateral purpose or
suffered (rom evem what is called “mahce in law”. Hence, there was no
aliernative before the Court except to say that, due to insurmountable obstacles
placed by constitutional provisions and statutory law, made during the croer-
gency declared and protected by constitutional provisions, neither a High
Court acting under Article 226 nor the Supreme Court under Article 32 could
investgate the legality of a detention in such a way as to enforce a fundamental
night against an executive authority empowered to pass and actually passing
a prima facie valid deteation order. But, that did not bar other legal pro-
nmdingsmﬁomdhymespadﬁnﬂyiuﬁﬁh':mﬁinhm:ﬁﬂupm
to penons aggrieved even by prima facie valid detention orders, although what

~08
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could be done under Article 32 or Article 226 in normal times could not be
achicved by other proceedings.

0. MIMMHMH'JWMMWCME
mMWSﬁhIMd&Hﬁanufhﬁ:ﬂdS@wﬁwm
M@Mﬂm&w.fmu&;[mandmﬁqm

nmﬁmmhorhr.—m“pnrpmad“uﬁmtmmmdbysmm.
Ihdhwdhw!hcwﬁzdhnbusmpmﬁunﬂmlylgﬁmtnmﬁvewﬂlo-
mities but also against private individuals. Hence, if 2 detention was, on the
face of the detention order, without 2 further javestigation which could not
ohimsty,hk:phmﬁlhnu:mds,umﬁyiﬂ:pldﬂmﬁm.miﬂtdhf
an officer with no authotity to order it, it would be on par with a detention
by a private individual against whom a writ of habeas corpus would go. In fact,
this was the only way in which what Mr. Justice Khanna seemed to have had
in view whea he spoke of statutory rights against actions outside the Act and the
cmergency provisions could be enforced despite the Presidential Orders of
1975 and statutory ameadments. The suspession operated only against pur-
ported action of cxccutive authorities. The fundameatal iights were also
guaranieed against acts of authorities which were parts of “the State”. Those
laws which recognisc and protect the rights of the individual to be free from
illegal confinement, from assault, and {rom murder, could, on the very con-
cessions made by the Attorney General, be invoked by the aggrieved citizen
even during the period of emergency against private persons. Such rights are
not given against execulive authorities, as such, but against all wrong-doers,
whoever they may be, operaling outside the protected area.  Therefore, when-
ever it was cvident, on the face of the “return™ Lo a notice by the Court, that
8 detaining officer was acUng ocutside the protected field, release could be
oideted This is whal | specifically held. And, there seemed nothing in
the views expressed by other learned Judges coatrary to what | said on this
aspect.

21. With regard to the power of High Courts to issue writs of babeas
corpus even in cases of alleged preventive detention by officers of State 1 speci-
fically said there (at p. 1311) (SCC p. 632, para 288) :

Detentions which not only do not but could not possibly bave any
mm‘bh.urpwputudmﬁvqlmhuiqdlqegmmg.
mhh&hcﬂdhmmmmbypqnum,
mmnggrmd_wrummngu
oaly to protect infringements of rights by
ageats, acting or purporting Lo act 1 could
and do hold. Adﬂmtommﬂuo{mrmmmhwndydkpl
detention, which is not by the Stale or on its behalf, be

20

P
~
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¢ven during the curreat emergency. But, there is no such case befare
us.

22, Wimmprdwmofth:mﬁnihdhefmus,swqulf. P.ov,
M:rﬂhmrﬁ:glﬂ.itmpoinhdmthﬂ&ﬂnlhduphddthc view
that. although, the validity of a provision empowering preventive detention
enacted during the emergency could not be challeaged due to Article 359(1A).
y:ﬁfilmmdehfmﬂndn&mﬁmufmmcy.hmnuhmmnmpd
and declared void. Cnmmmﬁn;oqlhisnu.th:mjmityriw,ﬂpmad
bymm{up.lllﬂ{SCCp.Blmm:

23. Similarly, all previous cases of this Court were distinguished by
references 1o the differenuly framed Presidential Orders and slatatory provisions
wluch were applicable to their facts, but, the changed wording of the emergency
orders of 1975 and amendments of the Maintenance of Internal Security Act
iulﬂﬁcdlo&ﬁlih:pomul&nmwmakeordenarrdmscminm
of “purported™ deteation made Courts quite powerless to act under Article 226.
Heace, there was no use in saying that nine High Courts had taken some other
View. mﬁriumH'lghthd,umﬂwm;ewhmmmhmught
up here, merely repeated what this Court had held in other circumstances with
reference (o other laws. Most of them had not decided the question of validity
dmlwndmmmmm:&mm“pwmmhmn
il an intermediate stage,

24. Il the minority view of Khaana, J. had prevailed, some more time
would have been spent in the High Courts upon further enquiries which could
oot proceed far for want of grounds of detention, but. the writ petitions would
bave been ultimately dismissed in all those cases where there were prima facie
valid deicotion orders as there seemed (o be in all cases which came up before
this Court. And, in those cases where there were no such prima facie valid
deteation orders. the detenues could be released even upon the reasoning of the
majority if the view, a5 explained above, and, in greater detail in my judgiment
on Shukla's case, contained the true ratio of the majority decision.

25, The eoquiries made by the High Courts could not be more than very
superficial if grounds of detention could not be sent for and perused by them
because Section 16A(9) introduced by Act X1V of 1976 was valid. Most of
the High Courts had nol ruled upon the validity of this provision. Onc of
the grounds on which this Court had eotertained the appeals by the State
authorities at an intermediate stage was that, in view of Section 16A(9) of the

7. (1967) 2 SCR 454 : AIR 1967 SC 1170
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mmmmhmymthHMfuhhHthmihprmidm
was valid. K_me.,l.._thnn;htthu!huquﬂlion of validity of this provision

and hearing very full and long
Commﬁteltlﬂiﬁmonﬂ:hmmerthu.

26. Speaking for myself, I do not think that any other conclusion except
lheoncwhkhlh:mjoﬁtyruﬂymﬁedinthmmbd‘mmdh;mm
bmkloﬁl:fﬁght‘owufordhpcﬁdmmﬂiutnhw, was legally or consti-
mﬁmﬁypnuihhonth:mauﬁahphududummndmmd before us.
m'uth.tthemfmlufthcﬁgﬁzmpemullfnﬂq,bymeimo!

c&m.ﬂb&fmﬂﬁim“nofmmﬂhphmdhﬂfmitﬂ that
stage, And.srwmhofdﬂ:nﬁon-—ﬂumthkp]mponoflmﬂtupon
dmﬁonwﬁm—munnthﬂheuulnumn#befouthelﬂgh&m

Mnmuwdmhmwmmwjm
(Khaana, J.) held that all the High Courts should first decide that matter them.
!drmmthati:mn]dmmupb:fonmtpinuahurlppdlawm;e. Post-
podngdmiﬁunufthi:ﬂommthkqnnﬁmaﬂuhuﬁngmchﬁlﬂugmu
was neither necessary nor helpful to detenues. The majority acted on the
mmmimthtﬁp&pomdnﬁﬂmm@mmdaﬂy%wdb} Art-
cle 35%(1A) could only prolong the agony of those who wanted justice accord-
ing to law. And, if this question was decided against the detenues and “en-
forcement™ of the fundamental ri;htmpersomll‘mdona:pmmedby
statutory provisions, was suspended what was there before the Courts to enforce
under Article 226 and how was it to be done ? Those who live in the world

of law as it exists and not in one of romantic dreams could only give the answers
which the majority of Judges gave in Shukla's case.

zl. Evmﬁm&m:cmh&mhwhhhmﬁmuupoﬁme
unuyquﬁtiun.ldomthinkﬂmurmpﬂmnubelllwedtndmrfb;
oneufthcmﬂeﬂinﬂuwlyinwm:hﬂ;umﬁuofﬂndwﬁtedin
th:mitzmhwdlm:ntndaitbynlﬂngiu“nﬁsdmd“mdmmﬁn;
that Judges should have held what they could not honestly believe to be correct
in law. mmmmmmdmhawﬂid&mhd;ﬂwhupve
such decisions would be “ostracised” in other countries. Those who drafted
thedomtmdwbeamufﬂnpu‘ihufthcﬁ'mmchmx;
Thg,m:ﬂommkshdmbehhdmmuﬁdch:for&pmmpm.
sumably based on sources interested in distortion or no better informed and
ﬁmmbmmﬁmmmmﬂm:simmﬁuufmedmnuquobd
in the news item before us, Huwm,utwanfmr!urmdbrethrmmor
the view that we should ignore even such news items and not proceed further,

Supreme Court Cases Full Text on CD-ROM, Copyright £ 1969-2010, EaC Bubliching Put, Led.
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imd.onammﬂ:utosmﬂclmmfmm:rdimntbefmﬁpﬂn;:
cmwuderdmmiullﬁcpmomﬁm

UNTWALIA AND KAlLASAM, JJ.-lhﬁn'mnﬁ&mdmry pros and cons
unhmuuinup:dmﬂramuiwmmmudimdhﬁm
of ladia on January 11, lﬂﬂwhmwhr'promdiuprmcmumptd
tthon'H:CmmdnAnidelHdtthm&mﬁmmumbeiniﬁnud
wmhmﬂumMMhmuwnmim in
respect of the habeas corpus case (4. D. M., Jabalpur v. S, Shukig) and the
Judgments of this Court in that case™. we are of the view that it is nota fit case
where a formal procueding fur contempt should be drawn up. We accordingly

OrDER

29. In view of the majority opigion, the proceedings for contempt against
the editor of the Times of India arc

—_—

(1978) 2 Sopreme Court Cases 491
(Berome V. R. Knustina [ver ano V., D, TULZAPURKAR, ]).)

RAM PARKASH SHARMA . Appellant ;
Versus
STATE OF HARYANA = Respondent.

Crimigal Appeal No. 184 of 1978, decided on Apni I8, 1975

ice recovered a considerable sum of moncy (noles) from the appel-
hm?ﬁpgmctm with an offence registered against a third parly accused.
The moncy was ot yct produced before the Court (a Special Judge trying tie
offence) and 'he appellant aﬂ::kd for its return, but the Special Judge held
be had no power to pass orders at that stage. On appeal by special leave
the Supreme Court

Held :
The Special Judge lLias power 1o release the scized property but that

would not mean that whenever the claimants ash (or its retum he should giv.
it back (Para 3)

Chaptl'.‘l 34, Cr.P.C.. deals with dﬁpﬂﬂl ﬂrl:lruﬁﬂ,r_ Section 451 deals
wiia property produced before Court, Section 452 with property after the trial
15 concluded and Secuon 457 with property scized not produced before
Court, a5 ia the present case. But the question of releasing the property

. 1al Leave from the udgment and Order dated 7-10-1977 of th,
Punjab 5 Flanrana! tligh Casn i Oriuninat LS 4623-M of 1977, g
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374 SUPREME COURT CAIES (1974) | dUL

(1974) 1 Supreme Court Cases 374
(From Orissa High Court)

IBEFORE A. N. RAY, C. J, AND D. G. PALEKAR, Y. V. CHANDRACHUD,
P. N. PHAGWATI AND V. R. KRISHNA IYER, JJ]

Criminal Appeal No. 41 of 1973

SHRI BARADAKANTA MISHRA .. Appellant ;
Versus
THE REGISTRAR OF ORISSA HIGH COURT
AND ANOTHER .. Respondents,
and
Criminal Appeal No. 77 of 1873
STATE OF ORISSA .. Appellant ;
Versus
SHRI BARADAKANTA MISHRA .
AND ANOTHER .. Respondents.
Criminal Appeals Nos. 41 and 7?19%131973,' decided on November 19,

Contempt of Courts Act, 1971 (70 of 1971) — BSection 2{c)}i) — Scandaliza-
tion of Court — mqm-ﬁhrlmhMNmmr
against suspension order ﬂ!&hﬂmnﬂwshwwm—
High Courl issuing show-cause motice for contempt — Appellant further making

tipns 5 and 13
Cndnnﬂﬂﬂmhkd.ﬂﬂl?ﬂnflﬂ'?l]—&:ﬁul{cli}—hlhpﬂoﬂ

and stafements made in sppeal to higher Court or in remedial toa

correctional authority such as Governor against order of High Court—

70 1971) — Section 2{c)}) — Whether
uﬁﬁnd&ﬂhﬁﬂwmﬂnl&:&ﬂeuninrﬁiﬂwlmennpﬂ
her taking disciplinary action sgainst clerks and minis-
or against Judges of subordinate Courts arc acts in
justice by the Court — Use of phrase “adminis-
tration of justice” in Letters Patent for Bombay, Madras and Calcutta — Clauses
8 and 9, Government of India Aci, 1915, Section 106 and Governmeni of India
Act, 1935, Sections 223 and 224 and Coanstitution of India, Arlicles 235, 225 and

§

Contemipt of Courts Act, (971 (70 of 1971) — Preamble — Indian approach

*(Appeals under Secuon 19 of the Contempt of Courts Act, 1971. [rum the
Judgment and Order dated Sth February, 1973 of the Orissa High Count
4t Currack in Criminal Miscellaneous Case No. & of 1972).

2(3

T
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1o law of conlempi upder the Constitution vis-a-vis the Eaglish and American

approaches — Republican approach i keeping with the freedom of speech and
expression under Art. 19(1)Ma) -

mmmaunum-mccmd Iweum-unllz.u
mooths imprisonment — Supreme in view the appellant being at
siage of refirement substituting a fine of Rs.1,000 or in defsult imprisonment for
three months
&wﬂ%ﬁlﬂlﬁldml}—mﬁc}HMEw
tempt — Pasl acts of contempt not relevamt to be avoided — Contemnor
eatitled o benefit of donbi, if any (Para 59)
CnuﬂT:H-Sﬂi:m—-Guuﬂly—aﬂghuﬂmech can

Uant, @ scmior District Judge, had a very unsatisfactory record as
Judicia| officer in Orissa. Hchldhunmmad,mmﬂndandsuhjnqedmdisﬁp-
linary proceedings during his career

Against these letters (Annexures 8, 13, 14, 16 and 20) a show-causc notice
was issued 0 the appellant. The appellant raised preliminary objection to the
contempt proceedings contending that the Court has no jurisdiction as he had made
no reference to the judicial functions of any judge. He pressed for a decision on
this point which was refused by the Division Beach. appellant filed a 1
to the Supreme Court for cancellation of contempt proceedings and comp
bias and prejudice of the High Count pamicularly the Chief Justice and another
puisne Judge.

The appeal to the Supreme Court was, however, withdrawn. At the instance
of the Division Bench a Full Beoch of five Judges was  constituted  Additional
chrg:smnfﬂmudmlh:bmisn[aﬂqaﬁnnsmdtmih:lppcﬂmﬂnsllpmm
Court. The Full Beach unanimously held all the above lctters and allegations to
be contemptuous and recorded a comviction. Against that the appellant came to
the Supreme Court in appeal

HELD:

() Per Ray, C. J., Palekar and Chandrachud, 1J.
The effect of the differemt letters has been correctly summarized by the
High Court,

On the facts, held, that even if Annexures 13 and 14 be dismissed as nothing
more than disrespectful fulminations of an angry insubordinate officer, there is

214y
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Queen v. Gray, (1900) 2 QB 36, 40, renea on
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proceedings and is directly connecte

While clavses (i) and (ii) deal with obstruction and i
in the particular way described therein, clause (i) is a
which any other type of obstruction or interference with the

its common acceplance.

en
judicial

]
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justice is regarded as a criminal contempt. In other words, all the three sub-
]dunurdcrredwlbm'eMcuumptintmbfobﬂm:ﬁnnofmw
with administration of justice, (Paras 36 and 37)
Hruﬁyspuﬁuwnmcmpuwhﬂwuhiddwnznthchhyw
aod other English authorities that proceedings in contempt are ys with reference
to the administration of justice. (Para 37)
So _scandalization within the meaning of sub-clause () must be in respect
nflh:Cnmtorﬂlcludgcwithnfu‘memidnﬁnishﬂionnfjmim. (Para 38)
Debi Prasad Sharma v. The Kipng-Emperor, 70 1A 216 : AIR 1943 PC 202 :
46 Cr LJ 318, approved

Mcleod v. St. Aubyn, 1899 AC 549: 68 LJ (PC) 137: 81 LT 158, referred fo.
In re a Special Reference from the Bahama Islands, 1893 AC 138, referred (p.
Quesa v, Gray, (19005 2 QB 36: 69 LJ (QB) 502: 82 LT 534, referred tov
Rex v. Almon, 1765 Wilmot's Notes of Opinions 243: 97 ER 94, referred toc

Per Krishna Iyer snd Bhagwati, JJ. {concurring)

The emphasis in Section 2(c), Section 3 and Section 13 to the interference
m%mumumuummumm
the judic i i
a_personnel or ‘ipstitutional’ immunity. The unique power to pumsh for
pfi_mﬂinh-:ruintmmquacmm.inhsmﬂ:lmhofdﬁpmufpu

The Court being the guardian of peopie’s rights, it has been held repeatediy
muthem:mptimidi:ﬁ"shwldbeuﬂmd“wﬂhmpulommmuﬂr
when the case is clear and beyond reasonable doubt™. (Para 91)

The key word is “justice”, not “judge”; the key-note thought is unobstructed
pub&cjmﬁm,mthnnu-d:{mdgludp;m:murm.mm
hwhtkmmdﬁnnmmmwmm—thﬁghufﬁum
and the right to independent justice. The jon of contempt action
be substantial and mala fide interfercace with fearless judicial action, not
mmmcuottriﬁatrcﬂuﬂomonth:judichlptmmdm. (Para

93)
C. K. Dapbtary v. O. P. Gupta, (1971) 1 SCC 626, 638 : 1971 SOC (Cri) 286,
298, relied on.

Black's Law Dictionary, Fourth Edn. 425, relied om

Special Refercoce Ne. 1 of 1964, (1965) | SCR 413, 501: AIR 1965 SC 745:
(1965) 1| SCJ 847, relied ox

(i) Per Ray, C. J., Palekar and Chavdrachod, IJ.

The right of appeal does not give the right to commit coatempt of Court,
wmuhmeidunmcrmhhgth:m?n!memgh&miﬂo
distespect and disregard. (Para 40)

I Kishore v. Sitamarhi Ceatral Co-op. Bank, AIR 1967 SC 1494: (1967)
ugulj SCR 163: 1967 Cri LJ 1380, followed

Per Krishna Iyer and Bhagwati, JJ. (dissenting)

Ordinarily matters stated in an appeal or in remedial representation should
be out of bounds for the contempt power. The publication may be enough for

216
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State of U. P. v. Shyam Sundar Lal, AIR 1954 Al 308: 1954 Cri LJ 645
ILR (1934) 2 All 278, approved

Rex v. B. §. Nayyar, AIR 1950 All 549, 554: 51 Cri LT 1500, approved.

* State of M. P. v. Reva Shankar, 1959 SCR 1367: AIR 1959 SC 102: 1959
Cri LI 251, i

Govind Ram v. State of Maharashtra, (1972) 1 SCC 740 : 1972 SOC (Cri) 446,
explained.

Swarpamayi igrahi -v. B. Nayak, AIR 1959 Ori 89: ILR 1958 Cut 631:
1959 Cri 626, approved.
If the judicature has serious

Quintin Hogg case, (1968) 2 WLR 1204, 120607, relied on,

(iv) Per Ray, C. J, Palekar and Chandrachud, JJ.

Whether contemptuous imputations made with reference 10 the “administrative
act” of the High Count do not amount to contempt of court, will depend upon
whether the im i do or do not affect administration of justice. That is
the basis on which confempt is punished and must afford the test.
(Paras 41 and 42)

Administration of justice is exclusively associated with the Courts of justice
constitutionally established Such Courts have been established the
land by several statutes. The Presiding Judge of a Court embodies in himself the
Court, and when engaged in the of administering justice is assisted by a
wdmmwﬁmﬂmuyithmﬁmm
maintain the records, prepare the writs, serve the processes, efc. e acls in
whichlhqmmgxudmminnido!admiﬁﬁﬂann{jwﬁubymm&ns
Judge. (Para 43

Judicial administration is an integrated function of the Judge and cannot suffer
any dissection so far as maintenance of high standards of rectitude in judicial
administration i concerned. whole set up of a court is for the purpose of
admipistration of justi the comtrol which the Judge exercises over his
assistanis has also the object of maintaining the purity of administration of justice.
These observations apply to all Courts of justice in the land whether they are
regarded as superior or inferior Courts of Justice. (Para 43)

g

The Judge of the superior Count in whom this disciplinary control is vested
functions as much as a Judge in such matters as when he hears and disposes
of cases before him. The procedures may be different. The place where he
sits may be different. But the powers are exercised in both instances in due
course of judicial administration, [ﬁmmwu{i&wmmewlnd
not iz a Judge as a private individoal. , therefore, is a function as conducive
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o mtdmmmuonuiiusﬁuuilﬁn;mm:imwdﬁuiuﬁubEwm

the parties. (Para 45)

When the Chief Justice appoints ministerial officers and assumes disciplinary

control over M.Mhl.fmmmeME

mﬂymth:mumdﬂumﬁmnfnaﬁm (Para 44)

State of W. B. v P(gm&‘liuhﬂlﬁi,[lﬂﬁﬁ}lﬂﬂl AIR 1966 SC 447:
1968 u)m

Sonnwprmthemcﬁhmalm:ld:nummm:hu]mdmﬂﬂh
administered that contempt are conmstitued. The object, as already

stated, is mot (o vindicate the y bul to protect the public against
mymd:rmmgﬂlhwlmnug‘mﬂdmmmﬂxhﬁgumw (Para 48)
Rex v. Almoa, 1765 Wilmot's Notes of Opinions 243: 97 ER 94, relied on.

If the attack on the Judge functioning as 4 Judge substantially affects adminis-
wation of justice it becomes a public mischief punishable for coatempt, and it
mutu:nﬂwuhrnnhmmkhhndonthlhdpulﬂcpdmm
done in the exercise of his administrative responsibilities. A Judge’s functions
may be divisible, but his integrity authority are not divisible ‘in the context of
administration of justice. An antack oo him for corrupt administra-
tion is as potent in doing publi an attack on his adjudicatory function.

(Para 50)

"Iulﬁuatupmy"umamhﬂhnt which means “capacity of or
10 a Judge” and is capable of taking in all functional capacities of a Judge w
administrative, adjudicatory or any other, mecessary for the administration of justice.

ga

A

harm

5

Brahma Prakash Sharma v, State of U, P., 1953 SCR 1169: AIR 1954 SC 10:
1954 Cri LJ 238, distinguished.

Gobind Ram v. State of Mabarashtra, (1972) | SCC 740: 1972 SCC (Cn) 446,
explained

State v. The Editors and Publishers of Eastern Times and Prajatantra, AIR 1952
Ori 318: ILR 1952 Ori 1: 53 Cri LY 1605, explaimed

Sum:ﬁmmmmufaludpfumm;uq! even in purely
administrative or non-adjudicatory matiers amounts 1o contempt. There
is no such thing as a denegration of a Judge function-wise. (Para 52)

Rex v. Almon, 1765 Wilmot's Notes of Opinions 243: 97 ER 94, relied on,

Mot Lal Ghose and Others, 45 Caleutta 169: 21 CWN 1161: 45 1 C 33§,
relied on
State oi Bombay v. M. “P.", AIR 1959 Bom 182: 60 Bom LR 873: 1959 Cri
567, relied an.

Dehlfrlndm'r The King-Emperor, 70 1A 216 : AIR 1543 PC 202 :
46 Cri L 318, followed

In re Spedal Reference from the Bahama Islands, 1893 AC 135, 144, refmed .
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Heace, there is no warrant for the parrow view that the offence of scandaliza-

tion of the Court takes place only when the imputation has reference
adjudicatory functions of a J in the scat of justice. - tl'llr‘:%

Per Krishna lyer and Bhagwati, JJ. (dissenting)

The text of the Contempt of Courts Act must take its colour from the geoeral
context and confine the comtempt power to the judicial cum para-judicial areas
WMmenmhwwmmmm

udicial power.

If the nature of a ‘court’ is comsidered, the accent is om the functional
ity which is pivotal to securing justice 10 the Purely adminisirati

s
E
5
|
:
i

secior and merely because they relate to the judicial wing of .
emjoy & high i ity from criticism. méuhmiofnmmw wpuw-
is protection of the not judicial personmel u%mﬁ!}

From the ambit of contempt jurisdiction be e—
m:ﬂmMmWMﬂ%me

Helmore v. Smith, (1887) 35 Ch D. 449, 453, referred 0
Craig v. Harney, 331 US 367, 376 (1947), referred to,
Bridges v. Califormia, (1941) 314 US 252, 289, referred jo.

In the matter of & Special Referemce from the Bahama Islands, 1893 AC 138,
I49ll'=Hm

Debi Prasad Sharma v. The King-Emperor, 70 1A 216: AIR 1943 PC 202:
46 Cri LI 318, relied and explained.

-

Kayiath Damodaran v, loduchoodan, ALR 1961 Ker 321: 1961 (2) Cri LJ 771:
ILR (1961) 1 Ker 264, approved.

The deep comcern of lhe law of cootempt is to be inhibit sullying essays om
the administration of justice in which the public bave a vital interest and not
to warn off or victimise criticisms, just or unjust, of judges as citizens, administrators,
non-judicial authoritics, etc. Cosmtempt is no cover for & guilty judge to get awa
with it but a shield againet antacks on public justice. {Paras 75 and 7
K. L: Gaoba's case, ILR 1942 Lah 411, 419 : AIR 1942 Lab 105 : 43 Cn LJ 599,

referred 1o

Rex v. B. 5. Nayyar, AIR 1950 Al 549, 551, 555: 51 Cri LJ 1500, approved.

It is not as if 2 ) doing some pon-judicial public duty is protected from
criticism. Thebtsi:p:‘gﬁntrn{llu@inhhin&:ﬂupﬂju_mﬁw
nﬂkimﬁi-tm:ﬁmo:mm?riqafmsh ]

0 at his peril Likewise, personal bebaviour of judicial personpel, if criticised
severely or even sinisterly, canoot be countered by the weapon of "}5?5131)
court.

In re S. B. Sarbadhicary, (1906) 34 1A 41: 4 ALT 34: 17 Mad LI 74: 9 Bom LR 9,
relied ou.

State v. N. Nagamani, AIR 1959 Pat 373 : 1959 Cri LI 1013, dissented.

In the matter of an Advocale of Allababad, AIR 1935 All 1: 1935 ALY 125:
154 IC 955, dissemed:
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judicial work of subordinate and the Not everything covered
227 and 235 will be of this textore. ¥
_ Judges and Counts have diverse duties.

mmmmormmummnfamm.'mm
tion should be more akin lo American Jurisprudence. We must move away from
old English decisions and decisions of Brilish Indian days on law of contem
Our approach mus! keep up with the societal changes. (Paras 60 to
the

The law of contempt intended for preserving the faith of the public in
be so used to provoke public hostility, If not

=

upon civil [iherties. So, & protectors of our freedoms, the Court and
the High Courts, must vigilantly protect freedom of speech even against judicial
umbrage. (Para 65)
Appeal No. 41 of 1973 dismissed. Sentence altered. M/1791/CR

A.K.Sm.SctEmAdmu{G.L.HnthmudC.S.S.nm. Advocates,
with him) for the Appellant (in Cr. A 41/73);

A. K. Sen, Senmior Advocate (C. 5. S. Rao, Advocate, with him) for Appellant
{in Cr. A. T7/73);:

F. S5. Nariman, Additional Sclicitor General for India (B. M. Patnaik and
Vinoo Bhagat, Advocates, with him) for the No. 1 G Cr.
A. 41/73) and Respondent No. 2 (in Cr. A. TI/TI).

G. Rath, Advocate-General, Orissa (U. P. Singh, Advocate, with him) for
Respondent No. 1 (in Cr. A. 41/73).

G. Rath, Advocate-General, Orissa (B. Parthasarty, Advocate, with him) for
the Respondent No. 1 (in Cr. A. 77/73).

The Judgments of the Court were delivered by

PALEKAR. J. (for himself, A. N. Ray, C. J.and Y. V. Chandrachud, I.)
—This is (Criminal Appeal No. 41 of 1973) an appeal by one
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Baradakanta Mishra from his conviction and sentence under the Contempt
of Courts Act, 1971 by a Full Bench of five Judges of the Orissa High Court.?

2. The appellant started his career as 2 Munsif in 1947. His career
as a Judicial Officer was far from satisfactory. In 1956 he was promoted
on trial basis to the rank of a Subordinate Judge with the observation
that if he was found incompetent, suitable action would be taken. In
due course, he was confirmed as a Subordinate Judge. On April 2, 1962
he was promoted, again on trial basis, to the rank of Additional District
Magistrate (Judicial) which is 2 post in the cadre of the Orissa Superior
Judicial Service (Junior Branch). As his work was found unsatisfactory,
h:mummdmhismhﬂmﬁmpoaofam'dimteludgaunlmuary
4, 1963. The order of reversion was challenged by him in a Writ Peti-
ﬁonwhﬂwasdimiaﬁbya&mhufhhm&d.c.l..and&mlﬁ
An appeal to the Supreme Court was dismissed on February 6, 1967.
While working as a Subordinate Judge, after reversion, he was suspended

dency
From

from service from May 15, 1964 to April 9, 1967 during the

of a disaplinary proceeding against him. That proceeding e

light pumshment of two of his increments being stopped.

the above order of punishment, the t filed on October 10, 1967
an appeal to the State Government. State Government by its order
dated July 15, 1970 allowed the appeal on the ground that the Public
Service Commission had not been conmsulted by the High Court before
imposing the punishment, and that the charge-sheet served on the appel-
lant, having indicated the proposed punishment vitiated the disciplnary
proceedings.  After the case was sent back to the High Court the charges
i earlier established, were framed again and served on
him on February 13, 1971 and we arc informed that the proceeding is
still

g
g
E
g

3. In the time, it appears, he was promoted to the post of
the Additional District Magistrate in February, 1968 though the High
Court was of opinion that he was unbalanced, quarrelsome, reckless and
indisciplined. The High Court specifically observed that though the
appellant suffered from these defects, he was sincere and hardworking
and the other officers who had superseded him as Additional District
Magistrates were not much better. The promotion was made on trial

is for a period of one year with the observation that if during that
work was found to be unsatisfactory, he would be reverted to
rank of Subordinate Judge.

4. In that year the High Court had to face an abnormal situation
by the retirement of many District Judges on account of the decision of
the Government reducing the age of retirement from 58 to 55 years.
Many vacancies occurred and the appellant was then promoted as an
Additional District and Sessions Judge on trial basis for six months in
July, 1968. In January, 1969 he was allowed to continue on a temporary

]
g

i

Regisvar of Orissa High Cowrt v. Barade- ATR 1978 Ori 244,
L Rt o Ot B Guttack 13: 2. TLR 196 Cuttaci803.
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besis till further orders subject to further review of his work at the
tme of confirmation. It is worthy of note that this decision to continue

was taken on the report of the presént Chief Justice G. K. Misra who
was at that time the Administrative Judge.

5. -On May 12, 1969 his services were placed at the disposal of
the Government in the Law Department, who appointed him as Joint
Secretary, Law, till October 12, 1969. From October 13, 1969 to

. 6. On his return to the Judicial cadre, he functioned as Additional
District and Sessions Judge, Cuttack till July 14, 1971 when he was
posted to act as District and Sessions Judge for 12 days in the temporary
leave vacancy of the permanent District Judge Mr. P. K. Mohanty.
Whea he was thus acting as District and Sessions Judge for a short period
by way of stop-gap arrangement, the High Count placed several restric-
tions on his mistrative powers. '

7. In the brief period that he was working as Additional District
and Sessions Judge, Cuttack, the appellant showed gross indiscipline by
defying a request made by the District Judge in due course of administra-
tion. He also committed a grave judicial misdemeanour. He heard an
appeal and posted it for ju on June 22, 1971. The judgment
was delivered on that date and the appeal was dismissed. The order-
sheets of the judgment were si by the appellant and the judgment
was duly sealed. Later in the day, however, the appellant scored through
his signatures both in the order-sheet and in the judgment and returned

record of the appealtot}wDisuictIudg:fordispmall?mnﬁng
false statement that the judgment has not been delivered and that the
parties being known to him it was not desirable that he should further
hear the appeal, after taking additional evidence for which a petition had
been filed. This was something quite extraordinary from a Judge of t?;
appellant’s standing. When these matters were brought to the no
of the High Court the Registrar by Order of the High Court recommended
to the Government that the appellant be reverted to the post of the
Additional District Mag'ritpr:(tie (Iudicial)t.h There wmmaliﬁdgﬂ@rﬂ;
departmental proceedings ing against the llant e
been convicted in a contempt case. The High-pgcuurt expressly informed
the Government that these four matters had not been taken into con-
sideration in recommending his reversion and that his reversion was
solely due to the fact that his work was found unsatisfactory. The
recommendation was accepted by the Government who on September 1,
1971 reverted the appellant to the post of the Additional District

B3

8. On September 10, 1971 the appellant made a2 representation
to the Chief Minister praying for the withdrawal of the order of reversion
and, if necessary, to suspend him after drawing up a regular departmental

22
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proceeding. The representation was forwarded to the Government with
the commenrs of the High Court.

9. Something unusual happened. Without any further consultation
with the High Court, the Governor cancelled the reversion order by
Notification dated March 21, 1972 and on the same day the Chief Minister
wrote 2 confidential D. O. to the Chief Justice by name explaining the
circumstances under which the reversion order was cancelled. The Chief
Minister appeared fo rely upon a decision of the Orissa High Court which
had no application 1o the facts of this particular casc. But any way, it
would appear that by reason of the Order dated March 21, 1972 the
reversion of the appellant to the post of the Additional District Ma istrate
stood cancelled and he continued to act in the post of the Ad«fi]ﬁnnal
District and Sessions Judge. Cuttack.

10. The D. O. letter of the Chief Minister remained unopened till
themumnflthhi:meimfmmNcchﬂlimmhchadpmm
attend the Chief Justices Conference. 1t was opened by the Chief Justice
on return on March 26, 1972. But in the meantime the appellant, who
Indsnneouhvc,h:vin;kmwn about the order passed on March 21,
1972 asked for his postive. The rules required that on return from
leave he should produce a medical certificate and he was, accordingly,
directed to produce one.

11. On March 28, 1972 the Chief Justice placed the letter of the
Chief Minister for consideration before the Full Court. The Full Court
took the decision to start a disciplinary proceedings against the appellant
and, pending the same, to place him under suspension in exercise of
their powers under Article 235 of the Constitution. Accordinglv on
March 30, 1972 the appellant was placed under suspension and his
Headquarters were fixed at Cuttack.

12. The present contempt proceedings arisc out of events which
took place after the suspension order. On receiving the suspension order
the appellant addressed by letter an appeal to the Governor of Orrisa
for cancelling the order of suspension and for posting him directly under
the Government. That is Annexure 8. As the High Court was of the
view that no appeal lay from an order of suspension pending disciplinary
charges it did not forward the appeal to the Governor. In fact on
April 28, 1972 the Registrar of the High Court intimated the State
Government that the appeal filed by the appellant to the Governor
had been withheld by the High Court as no such appeal lies against the
order of suspension pending disciplinary proceedings. The appellant
was also intimated accordingly.

13. On April 29, 1972 charges in the disciplinary proceeding were
framed by the High Count and communicated to the appellant and the
appellant was directed to file his reply to the charges bv a certain date.

14. On May 14, 1972 the appellant wrote three letters. Onc was
to the Registrar and is Annexure 13, By this letter the ‘appellant inti-
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matedtha:h:hadmomdthcﬁomlom:r&rth:dhciplinarypm-
ceedings to the Administrative Tribunal and that he would take all other
alternative steps — administrative and judicial — to avoid the procsed-
ing being dealt with by the High Court. The second letter was addressed
to the Govemnor and is Annexure 15. It purports to be a representation
withapmyutodimmel-ﬂgh(:ounmfmwudth:zppn]wiﬂmdd
by it ﬂnrcwasathifd!u!u'dﬂwum:dmadﬁ:meddirwdyto
the Governor purporting to be a representation. That is Annsxure 16,
m_prayuwasﬂmtdudepumta!prmmdingsb:mfemdmﬂz
Admunistrative Tribunal. A of this letter was sent to the Registrar
of the High Court with the following remark :

“A:rheHummbb-Cuunmlikdy:owilhhnidnm&pe&ﬁuu,thihmb—
mitied direct with copy to the Hopourable Court for information Honourable
cwmybepbmdw:ndlhdrmmmmsmthhpuﬁﬁmmlhﬁnmf

I5. On May 22, 1972 the appellant addressed a letter (Annexure
14) to the Registrar intimating him that he would not submit any
explanation to the charpes framed against him until his representation
to the Governor was disposed of. He also stated therein that he may
file 2 writ application for the purpose and would take the matter to the
Supreme Court, if necessary. He also stated that he cannot wait for
the permission of the High Court for leaving the Headquarters.

16. It is the contents of these letters on which a show-cause notice

for contempt was issued to the appellant under the orders of the Full
Court on July 3, 1972,

17. On July 27, 1972 the appellant filed his preliminary objection
to the show-cause notice challenging its maintainability on the ground
that v-hatﬂerh:hadsaidhadnnmfermmtolhcjudidalfunniunqot
any Judge of the High Court and, therefore, no contempt proceedings
would lie. He pressed for a decision on the poiat. When the matter
came before a Division Bench on August 3, 1972 the appellant was
directed 1o file his full reply to the show-cause notice. Accordingly, it
was filed on August 7, 1972 and the appellant again pressed for a decision
on his preliminary objection. The Division Bench refused to deal with
the preliminary objection and so, on August 30, 1972 the appellant filed
Criminal Appeal No. 174 of 1972 in this Court praying for cancellation
of the contempt procecdings challenging therein the maintainability of
the proceedings and complaining of bias and prejudice of the High Court
particularly the Honourable Chief Justice and Mr. Justice R. N. Mishra.
He said he apprehended that he would not get a fair deal if the matter

is disposed of by the High Court.

18. On November 21, -1972 the Supreme Court appeal was with-
drawn. At the instance of the Division Bench, a Full Bench of five
Judges was constituted by the Chief Justice and the case came on for
hearing before the Full Bench on December 4, 1972, In the meantime

on
the zppeal memo filed by the appellant in the Supreme Court was avail-

able and since it contained matter Which amounted to contempt, additional
charges were framed and a show-cause notice was issued to the appellant

224
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iminal contempt,
On 2 full and prolonged consideration the Full Bench came to the
unanimous conclusion that Annexures 8, 13, 14, 16 and 20 contain
mnImwhichlmoumudwgmmmptquourtandsinuthc
appellant had not even offered an apology, this was a matter in which
serious potice ought to be taken, ally, in view of previous con-
'mlimsformnuemgt.and, i sentenced the 1o two
months simple imprisonment, though, in their opinion, deserved the
maximum sentence of six months,

&&memmﬁ referred to above have been extracted
by uﬂBcncbiniujudgmcmmdhhnotmrymrcpmdm
them here. It will be sufficient to reproduce only those portions which
were regarded ]
judgment

as grossly contemptuous and had been in the

i:madctotbepmviousappealﬁhdbyhimagainntheordcrctthclﬁgh
Cmstoppinghismincmmcradcpmmal ing and
M&Guvmmappmlhdnm&dmth:mdcpmnm
An interpretation was put on that order which

made out, though falscly, that the punishment
bad basisoflh:alhgaﬁommaitb}'&nappeﬂam
that Hmﬂnd:softheﬂighﬂuuﬂh&dbunbiﬂdmﬂ
prejudiced against hi appellant also asked the Governor to
mmwmmmmgmmyacomm
to a very heavy loss “all on account of the palpable

incorrect views of the High Court”. Then the appellant says that the
present action, namely, the order of suspension clearly disclosed mala
fides. He suggested that there were several “embarrassing events” which
be could offer for consideration of the Governor but he was content at
this stage to refer to only one of them. In this connection he referred
the fact that whea he intimated to the High Court that he desired
join duties after his leave on March 20, 1972 he was informed by
High Court on March 23, 1972 that his re-posting after leave would
dﬂcidedlﬂtrthcmndica]bondrqnnadmmhisﬁmmtojdn
after leave. This.mdingmth:ﬂppdhnhmuwedthuthnl-ﬁgh
thadalmdytakcnadccisioninlheahmmofthemmsﬁu
that the appellant should be re-posted. But on the return of the Chief
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Then at a later stage the appellant says:

“The appellant happeas t0 be the scaior-most judicial officer in the State
regards length of service, and be has alrea mmmhﬁmm
Lha:;eofmmﬂion. nge.he_qaynammeprmmmd,

The High Court at para 61 of the judgment has observed as follows :

"Inthcm memo (Anpexure-8) the contemner attributed mala fides,
bias and prej to the High Court. He made false insinuations that the
Governor cancelled the previous disciplinary pr i the contemner
on the ground that the same was vitiated as the High Court had prejudged the
mmumtummpwmmﬁmmma

%
:
]
;
:
s
;
]

We have no doubt that the Full Bench has correctly summarized the
cficet of Annexure 8, and we have nothing more to add.
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ANNEXURES 13 & 14. ‘

22. Annexures 13 and 14 should go together. Annexure 13 is a
letter by the appellant to the Registrar dated May 14, 1972 in which
he told him that he had moved the Governor, Orissa with a prayer to
refer his matter to the Tribunal under the provisions of the Disciplinary
Proceedings Rules, 1951 and also that he would take all other alternative
steps “administrative and judicial” to avoid this proceeding being dealt
mwmmghCmmmdfmmﬂmdehawtomﬂtm

i hf;ﬁ;ﬁzxzﬁofgakuu Delhi. hnnm;eml‘ﬂrisafunhe:

dated , 1972 to the Registrar intimating him that he would
pot submit any explanation to the charges framed until his representation
to the Governor was disposed of. In this letter he further pointed out
that it would not be possible for him to wait for the permission of the
i leave Headquarters, because he may be called by his legal
at any moment and in those circumstances he said, “I hereby
inf; the Homourable Court that I may be absent during the entire

mentioned in my letter dated the 14th May, 1972, and the
Court may kindly approve of the same”,

23. The effect of Annexures 13 and 14 has been summarised by
the Full Bench in these words :

, in Annexures-13 and 14, the contemner exhibiled a contemptuous
defiance of the Court’s order, by declaring that he would not obey the order, and
would leave the station without waiting for permission from the High Cour, as
his first consideration was to “go out in connection with legal advice and filing

ppeals in the Supreme Court”™ in matters comnected with his

Inmmlvmmcprﬂdmg%dﬁwimwtbe

ish Court. These i, in upequiv terms, | dispensation

s m}udgumu?ﬂmwmiu administrative side, is most

it is on that ground, the contemner would not obey
submit any explanation, apd would take all

hﬂﬁmmdlh_nﬂikfhﬂniﬂermw

ANNEXURE 16

1

25. That brings us to Amnexure 16. Tt is daed May 14, 1972
mdpurportstobeampmcnmimmadcbylheappcﬂamdlmmfhe
Governor without routing it through the High Court. The following
pammshnvebe:nunduﬁntdbyﬂuﬁllﬂmchasbcmggmmly
contemptuous :

Moi & @ lhaHishCuunhnuahudynqqmpiamd'inthhmmnl
proceedings, a very heavy punishment for the petitioner.

"I such allegations, .hiuandprejudicep'fﬂpﬁighcmﬂudh-
closed bymmt::gty ple:;lin; for demotion of the pefitioner, the multiple oumber
n[m:hchaqﬂmaynamnﬁymthlhpumumi,apmhuﬁwufrhemud
tlnpmwndiup.ifumdunﬂdbjrlhlﬁdiﬁmm

227
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oy e R e the High Court even without any authority urisdiction
mwmwrmdm&mdhwumihﬂﬂﬂl:ﬁ&

vices Depariment communicated Government's Memo 9-Gen,, dated
the 15th March 1958, have piw mrmm

“The Court ha ahonkmnmal

l'ﬁlhinl ve move in placing the petitioner

i W%k theHighCnmnnthem m‘nﬂypmuﬁmd
and biased against him, and mqm,ufmm;hu&mm
ing extreme punishment and nmd:.;mlimmynulhumdommthpm-
mmmnmmﬁwmmwm

..... the pefitioner considers it risky to submit his explanation to the

..... thelﬁshCmmth:bmmmﬂlfmﬂu should not enquire
thmadmsn.

26. Ampydﬁemwmmnwmmthew
and the following endorsement ‘appears thereon :

“As the Honourable Court are likely to withold petitions this is submitted

direct with copy to the Honourable Court for information. The Honourable
Court may be pleased lo send their comments on this petition to the Governor”

27. The summary of the effect of Annexure 16 is given by the
Full Bench in para 70 of the judgment which is as follows :

Not
aimh:rcﬁmvemthcl:mntouudthmmmmmmhkwmhnw
the Governor.”

28. The above summary of the effect of Anpexure 16 is, in our
view, correct

ANNEXURE 20

29, This_sancxure is the memo of appeal filed by the appellant
in the Supreme Court in Criminal Appeal No. 174 of 1972. The appeal
had been filed because the Division Bench had refused to consider his
preliminary objection with regard to the maintainability of the present
contempt procecdings. The grievance before the Supreme Court was
that the Orissa High Court had taken six comtempt proceedings agamst
him and in view of what happened in some of those proceedings, the
appellant entertained apprehension that the Court may impose substantive
pumshmmtaudmzymfmbaﬂornmtﬁthnappeﬂamfmgmmg

redress from the Supreme Court if the present contempt proceedings were
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also to go on before the same High Court. In the first contempt pro-
ceedi

to
ing the ingxmdmml,nﬂwmmﬂm
inst his conduct thus depriving him of an opportunity to go
and have the adverse comments expunged. In one of the other
cases he says “...... the appellant was brought down to the Court-hall,
and the Honourable Judges convicted and sentenced the appellant and
without affording him an opportunity to oblain stay of the sentence from
this Honourable Court, executed the sentence by administering admonition
in the open Court and sounding waming that, if at any time such con-
tumacious conduct of his was noticed, a very serious view would be
taken about punishment”,
30. In the other contempt matter, he alleged, 2 judge wanted to
new charge. The appellant objected to the same and went in
the Supreme Court. The lant says that when the t

counter-afidavit of the appellant and on that account ordered the filing
of a criminal complaint for an offence under Section 199 of the 1. P. C.

In ground (1) the appellant alleged that the appellant fears bias of the
Honourable High Court against him in view of the facts and circumstances

i

31. The Full Beach in its judgment has considered each one of
the allegations in the appeal memo and shown how the- insinuations were
false and how plain facts were distorted. They are entirely right in

ising these facts of Anmexure 20 in these words:

Thus in Annexure-20 the contemner has, in clearest terms, alleged bizs and
prejudice against the High Court and its Chief Justice. He has taken the
the Court itself has become disqualified to deal with the case. In his view
Judges of this Court have fallen from the path of rectitude, and are vindictive
have already decided to impose substantive sentence and refuse bail,
a

al
are not in a posSition 10 mete out even-handed justice”

|

§EFE
g

32. Ewven if we dismiss Annexures [3 and [4 as nothing more than
pectful fulminations of an angry insubordinate officer, there is hardly
joubt that Annexures 8, 16 and 20 umm’cnﬂaiemum which are
berately made to scandalize the High Court. Judges of
MHighCmud%ﬂndﬁdlmmmahupd withwmﬂn

improper motives, bias and prejudice. It is insinuated that they
arc oppressing the appellant, have become vindictive and arc incapable of
doing him justice. It is also suggested that they do pot administer justice
fearlessly because in one matter affecting the appellant, they dropped a
charggagairﬁthhnfor&uqfﬂwSulgzquwm All this, prima facie,
amounts to gross scandalization of High Court,

33. The law applicable to this case is the law as contained in the
Contempt of Courts Act, 1970 (No. 70 of 1971). Section 2 defines
“Contempt of Court”, as either “civil enotempt”™ or “criminal contempt”.

5
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Clause (c) defines “criminal contempt” as follows :

_ "(¢) ‘criminal confempt’ means the publication (whether by words, spoken or
writien, of by si visible representations, otherwise matter
ﬂndmnuo[umz which— = et *
(i) scandalises lends to
Mdfmm;gn&&.wbmormmmun
(i) prejodices, or interferes or tends to interfere with, the due £
aoy judicial proceeding; or e
{iii) interferes or tends to interfere wi obstrocts
the administration ujminwﬁ':'&.ﬂumgmm'm
34. It will be seen that the terminology used in the definition is
borrowed from the English Law of Contempt and embodies concepts
which are familiar to that Law which, by and was applied in India.
Ple expressions “scandalize”, “lowering the authority of the Court”,
“interference”, “obstruction” and “administration of justice” have all gone
into the legal currency of our sub-continent and have to be understood

in the sense in which they have been so far understood by our Courts
with the aid of the English Law, where necessary.

|

Sub-clause (i) embodies the above concept
by the lication of the act the administration of justice is held to
ridicule and contempt. This is regarded as an “obstruction” of public
justice whereby the authority of the Court is vndermined. Sub-clause (i)
refers to one species of comtempt of which “obstruction” is an important
element. Sub-clause (ii) speaks of intecference with due course of
judicial proceedings and is directly connected with administration of justice
in its common acceptance.

36. While clavses (i) and (ii) deal with obstruction and inter-
ference respectively in the particular way described therein, clause (iii) is
a residuary provision by which any other type of obstruction or inter-
ference with the administration of justice is regarded as a criminal contempt.

37. In other words, all the three sub-clauses referred to above define
contempt in terms of obstruction of or interference with administration
of justice. Broadly spzaking our statute accepts what was laid down
by the Privy Council and other Englich authorities that proceedings in
contempt are always with reference to the administration of justice. It
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is enough for our to refer to Debi Prasad Sharma v. The King-
Emmr,'mwh:d?ﬁ?ﬂkinddivaingtheiﬂdgmmofmemdidﬂ

. 3. I isi.)ﬂnrdorc&dm that scandalizaion within the meaning
of sub-clause (i) must in respect of the Court or the Judge with
reference to administration of justice. 2
~39. The contention of Mr. Sen on behalf of the appellant is
mﬂrﬁr:tfplmq,hmmbcmbmdmmmepabﬁﬁﬁ?gmmgﬁ-

a:erqtpe‘mumofthcnp?cum!chnﬂmginghissmpemion
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must be dismissed as unsubstantial because if, in fact, the language used
amounts to contempt of court it will become punishable as criminal
contempt. The right of appeal does not give the right to commit co
of court, nor can it be used as a cover to bring the authority of

3, mgaaﬂs:mlmrczm: 60 6 qﬂ;;zqnmegu (QB) 502: 82
18, A
4 %owm:sawmmgm LT 7. 1765 Wilmot’s Notes of Opinions, 248 :
158, 97 ER ™.
5. 1893 AC 18,
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High Court into disrespect and disregard. It has been held by this Court
; Lus;} F{“.l;ﬂre V. Sitamarhi Central Co-op, Bank Ltd.* that !

. _in the grounds of appeal to the Joint Registrar of Co-
operative Societies from the Order of the Assistant Registrar would
constitute gross contempt.

41. A point of some substance is in the second part of Mr. Sen's

argument and it will be necessary to decide in the present case whether
imputations made with reference to the “administrati
acts” of the High Court do not amount to contempt of court.

42. The answer to the point raised by Mr. Sen will depend
ﬂhﬁﬂlﬁﬁchﬂpﬂﬁmﬁ&fﬁdtﬂaﬂﬁgﬂntd}nﬂmmﬂ
tration of justice. That is the basis on which contempt is punished and
most afford the necessary test,

43. We have not been referred 10 any comprehensive definition of
the expression “administration of justice”. But historically, and in the
minds of the people, administration of justice is exclusively associated
with the Courts of justice constitutionally established. Such Courts have
been established throughout the land by several statutes. The Presidin
Judge of a Court embodies in himself the Court, and when engaged in
lhctagk_u!_admummngjusﬁceisrdmdbyammplmtufduh
and ministerial officers whose.duty- it is to protect and maintain the records,
prepare the writs, serve the processes ¢tc. The acts in which they are
engaged are acts in aid of administration of justice by the Presiding Judge.
The power of appointment of clerks and ministerial officers involves
administrative control by the Presiding Judge over them and though such
control is described as administrative to distinguish it from the duties of
a judge sitting in the seat of justice, such control is exercised by the Judge
as 2 judge in the course of judicial administration. Judicial admipistra-
tion is an integrated function of the Judge and cannot suffer any dis-
section so far as maintenance of high standards of rectitude in judicial
administration is concerned. The whole set up of a court is for the
purpose of administration of justice, and the control which the Judge
exercises over his assistants has also the object of maintaining the purity
of administration of justice. These observations apply to all Courts of
justice in the land whether they are regarded as superior or inferior Courts
of justice.

44. Courts of justice have, in accordance with their constitution,
to perform multifarious functions for due administration of Justice. Any
lapse from the strict standards of rectitude in performing these functions
is bound to affect edministration of justice which is a term of wider import
than mere adjudication of causes from the seat of justice.

45. In a country which has a hierarchy of Courts one above the
other, it is usual to find that the one which is above is entrusted with
disciplinary control over the one below it. Such control is devised with

8, AIR 1967 5C 1494 (1967) 3 SCR 16%: 1967 Cri L] 1380,



Supreme Court Cases Full Text on CO-ROM, Copyright © 1969-2010, EBC Publishing Pve. Lid.

— Page 21 Monday, Decernber 06, 2010
ONLINE ¥ This product is licenced to Shant Bhuehan, Noids
Tmpﬂ“t!' TroePrint™ source : Supreme Court Cases
394 SUFREME COURT CASES (1974) 1 SCC

8 view to enswe that the lower Court functions properly in its
judicial administration. A judge can foul judicial administration by
misdemeanours while engaged in the exercise of the functions of a judge.
llislh:rc{m:ashnpmmutfurlhcmmm_mbeﬁgﬂnmahom
the conduct and behaviour of the Subordimate Judge as a judge, as it
5 to administer the law, because both functions are essential for i
tration of justice. The Judge of the superior Court in whom this dis-
ciplinary control is vested functions as.much as a judge in such matters
as when he hears and disposes of cases before him. The procedures may
be diffcrent. The place where he sits may be different. But the powers
i:;t reised in both instances in due course of judicial administration.
superior Courts neglect to discipline subordinate Courts, they will fail
in an essential function of judicial administration and bring the whole
administration of justice into contempt and disrepute. The mere func-
;i?nufad;udm; i lionbetwecnI parties is not the whole of administration
justice for court. It is important to remember that disciplinary
mmismtﬂthe@mandminajuﬂg:apﬁvamhﬁmm
Control, therefore, is a function as conducive to proper administration of
justice as laying down the law or doing justice between the parties.

46. What is commonly described as an administrative function has
been, when vested in the High Court, consistently regarded by the statutes
as a function in the administration of justice. Take for example the
Latters Patent for the High Court of Calcurta, Bombay and Madras.
Clause 8 thereof authorises and empowers the Chief Justice from time
to time as occasion may require “to appoint so many and such clerks and
other ministerial officers it shall be found necessary for the administration
of justice and the due execution of all the powers and authoritics granted
and committed to the said High Court by these Latters Patent”. It is
obvious that this authority of the Chief Justice to appoint clerks and
ministerial officers for the administration of justice implies an authority
1o control them in the interest of administration of justice. This controlling
function which is commonly described as an administrative function i
designed with the primary object of securing administration of justice.
Therefore, when the Chief Justice appoints ministerial officers and assumes
disciplinary control over them, that is a function which though described
as administrative is really in the course of administration of justice.
Similarly Section 9 of the High Courts Act, 1861 while conferring on the
High Courts several types of jurisdictions and powers says that all such
jurisdictions and powers are “for and in relation to the administration
of justice in the Presidency for which it is established”. Section 106 of
the Government of India Act, 1915 similarly shows that the several juris-
dictions of the High Court and all their powers and authuﬁtj: are “in
relation to the administration of justice including power to appoint clerks
and other ministerial officers of the Courl". Seg:tmn 223 of the Govern-
ment of India Act, 1935 preserves the jurisdictions of the existing High
Courts and the respective powers of the Judges thereof in relation to the
administration of justice in the Court. Section 224 of that Act declares
that the High Court shall have superintendence over all courts in India
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for the time being subject 1o its appellate jurisdiction and this super-
intendence, it is now setted, extends both to administrative andjud;;al
functions of the subordinate Courts. When we come to our Constitu-
tion we find that whereas Articles 225 and 227 preserve and to some
extent extend these powers in relation to administration of justice, Article
235 vests in the High Court the control over District Courts and Courts
Subordinate thereto. In the State of West Bengal v. Nripendra Nath
Bagchi,' this Court has pointed out that control under Article 235 is
control over the conduct and discipline of the Judges. That is a function
which, as we have already seen, is undoubtedly connected with administra-
tion of justice. The disciplinary control over the misdemeanours of the
subordinate judiciary in their judicial administration s a function which
the High Court must exercise in the interest of administration of justice.
It is a function which is essential for the administration of justice in the
wide connotation it has received and, therefore, when the High Court
functions in a disciplinary capacity, it only does so in furtherance of
administration of justice.

47. We thus reach the conclusion that the Cours of justice in
a State from the highest to the lowest are by their constitution entrusted
with functions directly connected with the administration of justice, and
it is the expectation and confidence of all those who have or likely to
have business thercin thal the Court perform all their functions on a
high level of rectitude without fear or favour, affection or ill-will.

48. And it is this traditional confidence in the Courts that justice
will be administered in them which is sought to be protected by proceedings
in contempt. The object. as stated, is not to vindicate the Judge
persopally but to protect the public against any undermining of their
accustomed confidence in the Judges' authority. Wilmot, C. J., in his
opinion in the case of Rex v. Almon (supra) already referred to says:
“The arraignment of the justice of the Judges, is arraigning the King's
justice ; it is an impeachment of his wisdom and goodness in the choice
of his Judges, and excites in the minds of the people a gencral dis-
satisfaction with all judicial determinations. and indisposes their minds to
obey them ; and whenever inen's allegiance to the laws is so fundamentally
shaken, it is the most fatal and most dangerous obstruction of justice, and
in my opinion, calls out for 2 morc rapid and immediate redress than
any other obstruction whatsoever: not for the sake of the Judges, as
private individuals, but because they are the channels by which the King's
justice is conveyed to the people. To be impartial, and to be universally
thought so, are both absolutely necessary for the giving justice that free,
open, and uninterrupted current, which it has, for many ages, found
all over this kingdom, .......... " Further explaining what he meant
by the words “authority of the Court”, he observed “the word ‘authority’
is frequently used to express both the right of declaring the law, which
is properly called jurisdiction, and of enforcing obedience to it, in which
sense it is eguivalent to the word power : but by the word ‘authority’,

g, (196A 1 SCR 771 : ATR 1666 SC 447 : [1968) | T.ah 1.] 270,
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do not mean that coercive power of the Judges, but the deference and
which is paid 1o them and their acts, from an opinion of their
justice integrity”.

49. Scandalization of -the Court is a species of contempt and may
take scveral forms. A common form is the vilification of the Judge.
When proceedings in contempt are taken for such vilification the question
which the Court has to ask is whether the vilification is of the Judge as
a judge. (Scc Queen v. Gray),” or it is the vilification of the Judge
as an individual. 1f the latter the Judge is left to his private remedies
and the Court has no power to commit for contempt. 1f the former,
the Court will proceed to exercise the jurisdiction with scrupulous care
and in cases which are clear and beyond reasonable doubt. Secondly,
the Court will have also 10 consider the degree of harm caused as affect-
m%laﬂmirﬁstrqli‘q‘mruf justice atld.*if_.l'{this slight and bencath notice, Courts
will not punish for contcmpt. is salu practice is adopted b
Section 13 of the Contempt of Courts Ant.a?g'rl. The jdr’mdilu;):ttion iﬁ
not intended to wphold the personal dignity of the Judges. That must

rest on surer foundations. Judges relv on their conduct itself to be its
own vindication.

50. But if the attack on the Judge functioning as a judge substanr
tially affects administration of justice it becomes a public mischief punishable
for contempt, and it matters not whether such an attack is based on
what a judge is alleged to have donc in the evercise of his administrative
responsibilities. A judge’s [unctions may be divisible, but his integrity
and authority are not divisible in the context of administration of justice.
An unwarranted attack on him for corrupt adninistration is as potent
in doing public harm as an attack on his adjudicatory function.

51. The Full Bench has considered a very large number of cases
and come to the conclusion that there is no foundation for the view
that an attack on the Court in its exercise of administrative functions
does not amount to contempt. In Brakma Prakash Sharma and Others
v. The State of Untar Pradesh.'' it is pointed out that the object of
contempt proceedings is not to afford protection to Judges perso-
nally ﬁtdm imputations to which they may be exposed as indivi-
duals but is intended as protection to the public whose interest would
be very muoch affected. if by the act or by the conduct of any
party the authority of the Court is lowered and the sense of confidence
which the people have in the administration of justice by it is weakened.
The case is no authority for the proposition put forward by Mr. Sen.
In Gobind Ram v. State of Maharashtra,’* some observations of Jagan-
nadhadas, C.J. (as he then was) in the State v. The Editors and Publishers
of Eastern Times and Prajatantra," were quoted by this Court with

10. (1900) 2 QB 36, 40. 12, (1972) 1 SCC 740: 1972 SCC (Cri)
1. o5 SCR 116! AIR 1954 SC 10: 5. _ ‘
1954 Cri L] 238. 1. ATR 1852 Ori 318: ILR 1952 Ori 1:

33 Cri L] 1605,
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approval. Those obscrvations are :

" A review of the cases in which 2 contempt committed by w
ton of the court has been taken notice of for punishment shows clearly that the
exercise’ of the punitive junisdiction is confined o cases of grave and scur
rilous attack oa the court or on the Judges in their judicial capacity the i
of which could only result encouraging a repetition of the same with the

impunity which would thereby resolt in lowering the prestige and authority of
court.™

the
Mr. Sen has particulacly emphasised the words “judicial capacity” and
argued that this only refers 1o the Judge functioning in the seat of
justice. It does not appear {rom the report of the Orissa case that the
HighCﬂmwasinan}'waymumedﬁthlheﬂlcgﬂidicho{omybctwem
the Judges' administrative functions and his adjudicatory functions.
“Judicial capacity” is an ambivalent term which means “capacity of or
proper o a Judge™ and is capable of taking in all functional capacities
of a judge whether administrative, adjudicatory or any other, necessary
for the administration of justice. There is no sufficient warrant to hold
that the Orissa High Court used the words “judicial capacity” with a
view to exclude all other capacitics of the Judges except the capacity to
adjudicate, nor for holding that this Court approved the use of the
expression as limited to the Judges' adjudicatory function.

52. On the other hand, there is high authority for the proposition
that vilificatory criticism of a judge functioning as a judge even in purely
administrative or non-adjudicatory matters amounts to criminal contempt.
The case of Rex v. Almon (supra) already referred to is a case of this
kind. Almon published a pamphlet in which the Chicf Justice and,
implicdly, all the Judges of the Court of King's Bench were accused of
deliberately delaying or deleating the issue of the process of habeas corpus
by introducing a new rule that a petition praying for the issue of that
process should be accompanied by an affidavit. It was held that this
constituted contempt of court. The Chief. Justice and the Judges were
not criticized for what they were doing in a judicial proceeding from the
“seat of justice” but for making a rule which, in the opinion, of the writer
was deliberately designed to delay or defeat the process of habeas corpus.
Appareatly the rule had been made by the Court under its power to
regulate proceedings in Court and not in any judicial proceeding between
parties to a cause. The rulc was made under the rule-making function
of the Court and not in excrcise of any adjudicatory function as narrowly
interpreted now, and still it was held that the Court was scandalized and
its authority lowered. In Mori Lal Ghose and Others," a strong Special
Bench of five Judges beld that an imputation made, against the Chief
Justice of the Calcutta High Court suggesting that he was improperly
motivated in conslituting a packed Bench to hear a purticular class of
appeals was held to amount to contempt. Sanderson, C. J,, obscrved at
page 180: “I have no doubt that thi$ article, read by itself, constitutes
a very serious reflection upon the admi:nlst'mtina of the Court, which
everyone knows is in the hands of the Chicf Justice”. Woodroffe, J.,

I4, 45Cal 169:21 CWN 1161: 451C 338,
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at page 199 observed: “The Court, however, in such cases does not
seck to vindicate any personal imterests of the Judges, but the general
administration of justice, which is a public concern”. Mookerjee, J.,
at page 231 observed : “it seems to me indisputably plain that the impli-
canon of the second article, whether taken along with or independently
of the first, is that, at the instance of persons interested in the Calcutta
Improvement Trust, the Chief Justice has constituted a Special Bench
to ensure a decision favourable to the Trust in the appeals against the
judgment of Mr. Justice Greaves”. Proceeding further he held “an
imputation of this character constitutes a contempt of court”. It was
the function of the Chief Justice as Chief Justice of the Court to adminis-

mine the confidence of the people in the High Court and its J in
relation to administration of justice. Similarly, in The State of Bo Y.
Mr. “P."** a scurrilous attack on the Court receiver for alleged mis-
behaviour in his official dutics and a charge against the Chief Justice
and the administrative judges for deliberately conniving at it were held
to constitute contempt. The same argument as is now put forward was
made in that case (see para 14 of the report), but was rejected in
these words :

“By making these foul attacks the Judges, the ndent has tried
crem::n miun_iuth:minﬂ?fmﬂ:cplﬂicmprding i.nlcm'it]rufthcl:w
Judges and done a wrong to the public. He has attempted to shake the confi-
dence of the public in the Judges of this Court and in the justice that is being
administered by these Judges of this Court.”

There is no such thing as a denegration of a judge function-wise. This
is brought out clearly in the judgment of the Judicial Committee in Debi
Prasad Sharma v. The King-Emperor (supra) referred to earlier, In that
case the appellant had suggested falsely that the Chief Justice of
the Allahabad High Court had, in his administrative capacity, issued a
circular to the Judicial Officers under his jurisdiction emjoining on them
to raise contributions to the war-funds which, it was said, would low
the prestige of the Court in the eyes of the people. In holding that the
imputation did not consttute contempt of court but, at the most, a
defamation of the Chief Justice in his individual capacity, Lord

Atkin said at page 224:
“When the comment in qu@un_i_nlf;pmmt

o

tion of justice. It can hardly be said that there
sdministrative capacity, for, ms far as
administrative control of the subordinate courts of the Province, whatever it is, is
exercised, pot by the Chief Justice, bui by the court over which be presides,”

53. The words underlined® above are important. In holding that
only ordinary remedies for defamation were open to the Chief Justice,

;
§
]
E
i

1S. AIR 1959 Bom 182:60 Bom LR 873:  * Ed. Herein given in bold.
1959 Cri L] 567.
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their Lordships had to ask the substantial question, as suggested by Lord

Watson during the course of the arguments in Re Special Reference from
the Bakama Islands'* “whether the letter complained of referred to him

Lordships of the Privy Council are not known to waste their words
matiers not relevant to the issue. It was absolutely necessary for their
Lordships to eliminate the possibility of the alleged action of the Chief
Justice being Tonnected in any manner with any adjudicatory or adminis-
trative function of the High Court by pointing out that it did not refer
to any official act in the administration of justice or, as stated in Queen v.
Gray elready referred to, “the act of a Judge as a Judge”, in which
case alone the* imputation would have amounted to scandalization of
the Court. The above authorities are sufficient to show that there is
no warrant for the narrow view that the offence of scandalization of the
Court takes place only when the imputation has reference to the adj
functions of a judge in the seat of justice. We are unable, therefore,
to accept the submission of Mr. Sen on this aspect of the case.

54. We have already shown that the imputations in Annexures 8,
16 and 20 have grossly vilified the High Court tending to affect substantially
administration of justice and, therefore, the appellant was rightly convicted
of the offence of criminal contempt.

55. As regards the sentence, it is enough to say that the Full
Bench has considered the question at great length. There were six
contempt proceedings against the appellant and the Court had treated
him geperously. In two proceedings he was let off with a fine. Even
in the present case the Full Bench was of the opinion that the maximum
sentence under the law was deserved by the appellant but imposed on
him only a sentence of simple imprisonment for two months. The
appellant, through out, took a defiant attitude and did not even think it
necessary to offer an apology. Ordinarily we -would be most reluctant
to interfere with the sentence imposed by the High Court, but for the
fact that we notice that he has almost come to the end of his judicial
career and during the Jast few years has been gripped by a sort of
mania against the High Court which clouded his reason. We think the
object of punishment will be served by directing him to pay a fine of
Rs.1,000 or in default to suffer simple imprisonment for 3 months in
substitution of the sentence inflicted by the High Court,

16, 1833 AC 138 at 144

238
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56. It remains now to point out that when dealing principally with
mpnftheappﬂhnnthe&mahnmmghtitﬁtto%tbe
parties including the Advocate-General on some subsidiary but important
ions on the relative position of the Government of Orissa and the
High Court in the matter of disciplinary control over Subordinate Judges.
It appears that the State Government framed what are known as the
Orissa Civil Services (Classification and Control) Rules, 1962 and they
appear (0 apply to all Govemment servants under the State. The Full
Bench beld that some of the rules, in their application to the Subordinate
ciary of the State, contravened Articles 235 which vested control
over the Subordinate Judiciary in the High Court. From these findings
the State of Orissa has come in appeal and that appeal is numbered
. 77/1973. In our opinion, the principal matter

ull Bench was in relation to the contempt committed by the
The constitutional between the State -Government and
i onlyawxyolun‘de-wind. In fact it would

3

!

ules

Court thought that the issue became relevant, especially, on the question
dumﬂhmmnppliedimmindw&emﬁmﬁmaﬁtygfm
of the Rules. It has struck down those Rules which, in the opinion of
the Court, contravened Aricle 235 in their application to the Sub-
ordinate Judiciary. We have considered whether it is necessary for us
to deal with those questions here, but are inclined to think that we should
express no opinion on the constitutionality of the impugned Rules.

57. Accordingly, Appeal No. 41 is dismissed with the modification

mﬂ:mumﬂm:bowmd(;ﬁminﬂﬂ. No, 77 of 1973
is permitied to be withdrawn without prejudice 1o contentions raised
by the State in regard to the constitutionality of the Rules struck down
by the High Court

Krisana Iver, J. (for himself and P. N. Bhagwati, ].)—We have
thcndﬂﬁﬁ:ﬁdiﬂgthcluﬂingoﬁnimduurlcamnd brother,

g ing as we do in the ultimate conclusion, to
from the option of needs a word of explanation. Graver
bearing on specch raised in these proceedings and the correct
approach to be made to what in substance is a criminal charge, bring
to the fore our divergence in legal reasoning and constitutional perspective
we to set out in a separate Opinion.

; facts of the nt case, fully laid bare in the judgment
d?ﬁm.Tminamﬁﬂu. The contemnor is himself a Senior
District Judge. The alleged multiple contempt relates partly to (i) an
administrative act of the High Court preliminary to disciplinary proceed-
ings and is stated to be contained in 2 representation fL by him before
the Governor, under a rule which apparently authorises such appeals,
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to contempt of court; (b) whether pejorative i ions about a court
or judge, however offensive, true or honestly even if contained in
an appeal to a Court or in a remedial representation to a correctional

absence of any clear and present danger of disaffection or its being a
bona fide plea for orderly change in the judicatre and its process. On
the facts, we agree that the spirit of defiance, extenuated partly by a
sense Of despair, is writ large in the writings of the appellant but wish
to warn ourselves that his reported past violations should not prejudice
a judicial appraisal of his alleged present criminal contempt. And the
benefit of doubt, if any, belongs to the contemnor in this jurisdiction.

60. The diuemma of the law of contempt arises because of the
conslitutional need to balance two great but occasionally conflicting prin-
ciples — freedom of expression and fair and fearless justice — remember-
ing the brooding presence of Articles 19(1)(a), 19(2), 129 and 215
of the Constitution. .

61. In a semse, the Indian approach is a little different from the
English and its orientation is more akin to American Jurisprudence,
although there is much that is common to all the three. The pronounce-
ment of Wilmot, C. J., posthumously published, has influenced the law
of contempt in thc United States and the Commonwealth countries, but
it is 2 mool point whether we should still be bound to the regal moorings
of the law in Rex v. Almon :"

*. . . . .by our constitution the King 1» the fountzin of justice and . . ., .
he delegates the power to the judges . . . rraigoment of the justice of the judges
is arraigning the Kiog's justice. It is an impeachment of his wisdom in the choice
g{hisd:dp....it:xdmdmw!mnwuhmdiﬁﬂduamimionmdhds-
poses minds of people to obey them. . . .7

62. Maybe, we are nearcr the republican justification suggested in
the American system :'*

“In this country, all courts derive their authority [rom the people, and hold
it in trust for their security and benefit. In this state, all judges are elected by
ity, in a sense, directly from them; the
the authority of the themselves, exercised
is the authority laws emanating from the e,

17, Wilmet's Yetes 243 (Wilmot Ed. 1802) 18, 18 USCA 3691 (formerly 28 USC 386,
as cited mn Fox : Contompt of 1927, 389).
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which the judges sit 10 exercise and enforce. Con against these courts,
mth“mMMmlugthydm >

and not 0 the humble ts of the law, whom i
conduct of their government.” - ks

- 6.3. This shift in legal philosophy will broaden the base of the
%snghttotriﬂcﬁ;ﬁndrcndcrﬂkjﬂdiﬁﬂpowumme socially
i We are not subjects of a king but citizens of a republic and
gb@m@nbmﬁnnughth;_mntymplpowcr.uiﬂingcriﬁcismufasm i
mnmmnamdy.ammmﬂ;aqupoflmmuforbkﬂjngmﬁi
mmmrmumeWmdmmmmtonﬂuw.

; f o [ [hrough outspoken or marginally
excessive criticism of the instrumentalities of Jaw and justice, may be a
tall order. For, change through free speech is basic to our democracy,
and w0 prevent change through criticism is to petrify the organs of
democratic government. The judicial instrument is no exception. To
ate vintage rulings of English Courts and 1o bow to decisions of British
Indian days as absolutes is to ignore the law of all laws that the rule
of law must keep pace with the rule of life. To make our point, we
cannot resist quoting McWhinney,” who wrote ;
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64. It is very necessary to remember the legal transformation in

value system on the inauguration of the Constitution, and the dogmas
jet past must change with the challenges of the stormy present.

words of Justice Holmes™ uttered in a different context

in this context :
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19. Camadian Har Revice (Vol. 45) 1967, 582-583.
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wwkmmﬂyﬁﬁhmmimummmmmexpmmotapnb' ns
that we loathe and belicve to be franght with death, unless they so immunently
threaten immediate isterference with the lawful and pressing purposes of the law
that an immediate check is required to save the country™

65. Before stating the principles of law bearing on the facets of
contempt of court raised in this case we would like to underscore the
need to draw the lines clear enough to create confidence in the
rhatmisancimtandinhmw,iutmdudmweﬂufﬁma
the public in public justice, not be so used as to provoke public
hostility as overtook the Star Chamber. A vague and wandering juris-
dicuon with uncertain frontiers, a sensitive and suspect power to punish
vested in the prosecutor, a law which makes it a crime to publish regard-
less of truth and public good and permits a process of brevi manu con-
viction, may unwittingly trench upon civil hiberties and so the special
jurisdiction aini jurisprudence bea.ringmnn contempt power must be
delineated with deliberation and operated with serious circumspection by
the higher judicial echelons. So it is that as the palladium of our
freedoms, the Supreme Court and the High Courts, must vigilantly protect
free speech even against judicial umbrage — a delicate but sacred duty
whose discharge demands tolerance and detachment of a high order.

66. The present proceedings challenge the projection of the power
to punish for contempt into administrative domains of the Court and
its extension to statements in remedial proceedings. One recalls the
observations of the American Supreme Court:*

“Contempt of Court is the Protews of the Legal World, assuming an almost
infinite diversity of forms"
67. Considerations such as we have silhouetted led to the enact-
ment of the Contempt of Courts Act, 1971, which makes some restrictive
from the traditional law and implies some wholesome prin-
ciples which serve as unspoken guidelines in this branch of law. Section 5
protects fair comment on the merits of cases finally decided, and Section
13 absolves from sentence all comtempts which do not substantially
interfere or tend substantially to interfere with the due course of justice.
Statements which disparage a subordinate judicial officer I—ll)]rﬁiding over
a court are not contempt if made in good faith to the High Court or
any other lower Court to which the offended judge is subordinate. The
emphasis in Section 2(c), Section 3 and Section 13 to the interference
with the cowse of justice or obstruction of the administration of justice
or scandalizing or lowering the authority of the Courr — not the Judge —
highlights the judicial area as entitled to inviolability and suggests a
functional rather than a personnel or ‘institutional’ immunity. The
unique power to punish for contempt of itself inheres in a court qua court,
in its essential role of dispenser of public justice. The phraseological
image projected by the catena of expressions like Court, course of justice,

20. The Supreme Cowrt and Cioil Liberties by cations, Inc. New York (1960):page 40.
Omnoed K. Fracknel—Published for 21, Moskovitz: Injunctions,
the American Civil Liberties Union in Criminal and Civil, 43 Columbia L.

its 40th anniversary year-Porena Publi- Rev, T80 (1943).

N
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statutory provisions and the ethos and raison d'etre of the jurisdiction
persuade us to the conclusion that the text of the Act must take its
ndmhomlhegmﬂmm:lmdmnﬁmﬂ:emnmptpmwwﬂx
judicial cum para-judicial areas including those administrative functions
as are intimately associated with the exercise of judicial power.
68. What then is a Court? It is™

“an of the sovereign created by it or iodirectly under its
amhmiy.iﬁ@‘ mum_uﬁw:.ammd mlnt:?lrud for the

all departments in the public sector and merely because they relate to
the judicial wing of government canmot emjoy a higher immunity from
cntcism, The yuinicssence of the contempt power is protection of the
public, not judicial personnel.  Excerpts from s few Anglo-American
authorities will attest our standpoint :

“The law of cootemipt is not made for the protection of ju who may be

scositive o the winds of public opinion. Judges are supposed 1o be men of forti-
tude, able to thrive in a hardy climate ™!

“Judges a5 persoms, or courts as institutions, arc entitied W no greuter immu-
nity from critiasm than other persons or institutions. Just because the helders
of judicial office are identified with the interests of justice they may forget their
common human frailties and [ullibilities. There have somelimes been martipets
upon the bench as there have also been pompous wiclders of authority who have

22. Black's Law Dichionary, Fourth Edn. 425,

. =5 ir v, Hi i
B Boven Lo v S, (487 30,8 (e e 08
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used the nalis of power i of what called their
T‘hﬂe}m.j m i o
pﬁﬁ:Wﬁh:ﬁmmdmw%mm

70. If we accept this slant on judicialisation as a functional limita-
tion on the contempt jurisdiction we must exclude from its ambit inter-
ference with purely administrative acts of Courts and non-judicial
functions of J This dichotomy is implicit in the decided cases
although the twilight of the law blurs the dividing lines now and then
To cast the mlwﬁcrisumaﬂcmdunwxnmndbypm
Tatreu,astheﬂightnunhmdone,“th:imagemdpawmlityof
meHighCourtasaninicgratedone"andmhoiddnlwu'yShEdaw
that darkens it is contempt is to forget life, reason and political progress,
For, if a judge has an integrated personality and his wife openly accuses
him of neglect or wore, she would certainly reduce the confidence of
the public in him as judge ! Will her accusation be personalised contempt ?
If a judge expresses on a platform crude views on moral lapses and is
severely criticised in public for it, it will undoubtedly debunk himi as
a judge. Will such censure be branded contempt ?

T1.  As carly as 1892, the Privy Council in The marter of a Special
Reference from the Bahama Islands™ had to upset a sentence of indefinite
imprisonmient imposed by the Chief Justice of Bahamas on one Mr. Moseley
for two ‘letters to the editor’ full of snub and sarcasm about Yelverton,
Esq.. Chief Justice. In these there was cynical reference 10 the Chief
Justice's incompetence and imprudence, couched in stinging satire. The
Judicial Committee held :

“(a) That the letter signed ‘Colonist” in The Nassau Guardian though it
mh:mmm:hﬂhuﬂmfwimmmhmmm
mnhhdwmuimfmﬁmthmufiuﬁwwthcdm
ﬂminiwmkuarﬂwhw,wﬂmﬂmdidnmmﬂhuumnufﬂmn.“

72. The Attorney-General struck a sound note when in the course
of the arguments he summed up the law thus :
“A likel upon a Judge. hoiding him up to contempl and ridicule in his charae

ter as a judge. 50 as 1o lower him in the estimation of the public amongst whom
he evercices office is a contempt of court.” (emphasis supplied)

73. Lord Atkin, in the celebrated case of Debi Prasad Sharma v.
The King-Emperor (supra). where the printer, publisher and editor of
the Hindustan Times were found guilty of contempt by the Allahabad
High Court for criticising the Chief Justice by falsely imputing to him
a circular communication to the subordinate judiciary to raise collections
for the war fund, set aside the conviction holding that the proceedings
in conlempt were misconceived. The learned Law Lord observed :

* When the comment in question in the present case is examined it is found
that there ic nncﬁlkhmnf:nynuﬂhdmdthwmﬁm.nrmm

23. Franklurter, |., Brldgrr v, Cdlifornie, 26, 1893 AC 138, 149,
314 US 252, 789 (1941,

_éb\ .
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74. The whole emphasis and ratio of the decision consists in the
impugned editorial not being an attack on the administration of
and, therefore, not amounting to contempl of court. The learned Addi-

observation made in the judgment that the administrative control of the
subordinate judiciary vested in the whole Court and not only in the
Chief Justice, and argued that by implication their lordships must be
deemed to have regarded animadversion on cven acts of administrative

the Chief Justice not being even the exclusive administrative authority
over the lower judiciary, meant perhaps to bring into bold relief the
irrelevance of the criticism as reflecting even on the executive functions
of the Chief Justice, cannot be considered to reach a reverse result,
ignoring the setting and the thrust of the whole dictum.

75. A Division Bench of the Kerala High Court, in Kayiath
Damodaran v. Induchoodan,”” has relied on this Privy Council ruling
for the proposition that administrative acts of the Court — in that case
the transfer of a Magistrate criticised as promoted by extraneous pressure —
was not a fit subject for punitive action. (In that case, of course, the
contemnor was convicted for another publication.) The deepe concern
of the law of contempt is to inhibit sullying essays on the administration
of justice in which the public have a vital interest and not to wam off or
victimize criticisms, just or unjust. of judges as citizens. administrators,
non-judicial authorities, etc.

" 76. K. L. Gaubd's case,” was naturally pressed into service at the
Bar against the contemnor but such an extreme case of wild and vicious
attacks on the Chief Justice rarely serves in the search for any abiding
principle in an excited setting. That ruling reminds us that, whatever
the provocation, a judge, by reason of his office, has to halt at the
gates of controversy but as ealightenment spreads and public opinion
ripens this judicial self-abnegation will be appreciated better and not

77, AIR 1961 Ker 321: 1961 (2) Cril]  28. LR 1942 Lah 4119419 ATR 1947
771: TLR (1961) | Ker 264, Lah 105: 43 Cri 1] 599,

245
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“embolden the licentious to trample upon everything sacred in society
and to overthrow those imstitutions which have hitherto been deemed the
best guardians of civil liverty”. Again,” while Young, C. J., in that case
mlmﬂmmctmbﬂityuftruthﬂavaﬁddcfmwagniustmntcmpl
actions, we observe, mot without pertinence in the constitutional context
of restrictions on free expression having t0 be reasonable, that in most
of the reported cases Courts have hastened to hold the imputations false
before proceeding to punish. Contempt is no cover for a judge
to get away with it but a shield against attacks on public justice. Gaubd's
case, on the facts, was a mud-slinging episode on the judicial target as
such — and the conviction accords with the policy of the law we have
set out.

77. A Division Bench of the Allahabad High Court, in Rex v.
B. §. Nayyar,” had to deal with a representation by a litigant against
@ Magistraie with reference 1o a case adversely decided, and Kidwai, J
cleared the confused ground right in the beginning by observing :

“The first thing to be remembered is that Courts are not concerned with
contempt of any authority except Courts of law in the exercise of their judicial
functions. Thus, amy speech, writing or act which does not have the effect of
igufuhw&h&mhdm&hﬁdﬂlwwmeﬁ;nunmh

subject proceedings ery often same officers
exercise executive as well as judicial functions. Sometimes it becomes difficult
to draw a distinction between their two capacities but nevertheless a distinction
must be drawn and it is only if the criticism is of judicial acts that action by way
of proczedings in contempt may be taken ™

78. A letter to the President of the Congress party plaining
about the appointment of a judicial officer who was the brother-in-law

|

-

E

'

‘InMeﬂmlﬁeaﬂadBoutﬁcwﬁm nt of the judicial officer
and the er ﬂmwﬂtimbmmmi:noMHonthuaﬂiurhimﬂ:i
Both these attacks are upon system and oot upon any Magistrale in respect
the performance by bim of his judicial functions They wish 10 see laid downa
inciple by which justice should not be done but should also appear
done. is no comempt of Court in this — rather it is an endeavour
to free Courts from all extraneous shakles and proceedings to contempt are wholly

79. The Judicial Committee in /n re S. B. Sarbadhicary’ con-
sidered the misconduct of a Barrister for publishing an article where he
cast reflections upon Judges of the Allahabad High Court. The merits
of the case apart, the Judicial Committee emphasized the judicial capacity
of the Judges which attracted the contempt jurisdiction. Sir Andrew
Seoble observed :

“There is no doubt that the article in question was a libel reflecting not onl
ummmmil..mmimurmqm;h&mhmmqﬂg

79, AIR 1950 All 549, 551, 555: 51 Cri 30, (1906) 34 TA 41: 4 ALJ 34: 17 Mad
B 1500 Y L] 74:9Bom LR 9. o

PASES
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and in reference o their conduct ia the discharge of their public duties.” (cmphasis
added)

“The public duty” in their “judicial capacity” was obviously in contra-
distinction to merely personal activities of administrative functions. It
is not as if a judge doing some non-judicial public duty is protected from
criticism in which case any action by him as Dean of Law or Vice-
Crancellor in a University or as Acting Governor or President or
Member of the nl;aw or Finance Commission would also be punishable
as coatempl. basic public daty of a j in his judicial capaci
15 1o dispense pablic justice in Court and mugfewhn ulgsuum orinteg
feres in this area does so at his peril. Likewise, personal behaviour of
judicial personnel, if criticized severely or even sinisterly, canmot be
countered by the weapon of contempt of court, for 10 use the langnage
of Mukherjea, I., in Brahma Prakash Sharma v. State of Uttar Pradesh
(supra), “the object of contempt proceedings is not to afford protection
to Judges personally from imputations to which they may be exposed as
individuals™. (emphasis added) Otherwise, a grocer who sues a judge
for price of goods with an imputation that the defendant has falsely and
maliciously refused to honour the claim, or a servant of a judge who
makes personal allegations of misconduct against his master may be
hauled up for contempt. This f:s no amnlef: worn by judges for all pur-
poses. “The punishment is inflicted nor for the purpose of protecting
cither the Court as a whole or the individual judges of the Court from
a4 repetition of the attack, but of protecting the public, and especially
those who either voluntarily or by compulsion are subject to the juris-
diction of the Court, from the mischief they will incur if the authority
of the Tribunal is undermined or impaired.” (vide para 9, Halsbury's
Laws of England, 3rd Edn. Vol. VIII). Indeed, if we peer through' the
mists of English Judicial history, Courts of record were not qua such
courts, acting in any administrative capacities. How then could contempt
action, going by genesis. be warranted in purely administrative matters
of Courts ?

80. Of course, there have been cases sounding a dﬁmilﬂ
In Stare v. M. Nagamani,' one Mr. Nagamani, an impetuous
officer, wrote a letter mabk;nggucai remarks onuch:édhzsn dmu]
and improper language about inspection report : a
Judge of the High Court of Patna. However, Mr. Nagamani tendered
an unqualified apology and the Court discharged the rule for contempt
since in their view the contempt was by the apology. Of course,
there was no need to consider in whether the letter reflecting upen
the Judge who held the inspection was contempt ; it was treated as such
and the apology accepted. And the High Court’s inspection of the judicial
work of the subordinate judiciary is a judicial function or is at least
para-judicial. The Allahabad High Court punished the late Shri C, Y,
Chintamani and Shri K. D. Malaviya for publishing a -criticism to the
effect that comparatively undeserving lawyers were being frequently raised

81, AIR 1959 Pat 373: 1959 Cri L] 1013,

2T
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to the Bench. The Court held them guilty of comtempt holding the
criticism of the Judges as a vicious reflection and a case of contempt.
(Sec In the matter of an Advocate of Allahabad)® Borderline cases draw
Us to the penumbra of law and cennot light up dark comers,

81. The learned Additional Solicitor-General, in an endeavour to
cxpudthemningo!“adminimaﬁnofjmﬁu“suasmmpein:ﬁﬁcim
of executive acts of Judges, drew our atfention to Articles 225, 227 and
235, and the provisions of earlier Government of India Act [c. . Section
224(1) 1935 Act] which vest the power to appoint the staf and do
other incidental management functions, in the High Court as part of
the administration of justice.  Several High Court Acts clothe Chief
Justices with administrative powers and Civil Courts Acts and Letters
Patents charge Judges with administrative duties, the goal being effective
administration of justice. If the appointment of clerks is part of the
administration of justice, denunciation of the Judges in these acts interferes
with the administration of justice, liable to be visited with punishment,
This means that if a judge in charge of appointments chooses relations
or unqualiied men or takes other consideration, the public must hold
its tongue on pain of contempt. The paramount but restrictive juris-
diction to protect the public against substantial interference with the stream
of justice cannot be polluted or diffused into an intimidatory power for
the Judges to strike at adverse comments on administrative, legislative
(as w Articles 225, 226 and 227) and extra-judicial acts. Com-
monsense and principle can certainly accept a valid administrative area
o closcly integrated with Court work as to be stamped with judicial
character such as constitution of benches, transfer of cases, issue of
administrative directions regarding submission of findings or disposal of
cases by subordinate Courts, supervision of judicial work of subordinate
Courts and the like. Not everything covered by Articles 225, 227 and
235 will be of this texture. To overkill is to undermine — in the long run.

82. We may now sum up. Judges and Courts have diverse duties,
But functionally, historically and jurisprudentially, the valne which is
dear to the community and the function which deserves to be cordoned
off from public molestation, is judicial Vicious criticism of personal
and administrative acts of Judges may indirectly mar their image and
wezken the confidence of the public in the judiciary but the counter-
vailing good, not merely of free speech but also of greater faith gencrated
by exposure to the actinic light of bona fide, even if marginally over-
zealous, criticism cannot be overlooked. Justice is no cloistered virtue.

83. The first part of the present case directly raises the question
whether statements made in an appeal to the Governor against an order of the
High Court on the administrative side attracts the contempt Jaw. To
our mind the answer arises from another question. Is the suspension
of the District Judge so woven into and integrally connected with the
administration of justice that it can be regarded as not purely an adminis-

32. AIR 1935 All 1 : 1925 ALJ 125: 158 IC 935,
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bere, be in the afirmative. The appeal was against the suspension which
was a preliminary to contemplated disciplinary -action. What was that
2=tion about? Agaim:th:appenminhisjuﬂicialcapacity.fctacu
of judicial misconduct. The control was, therefore, judicial and hence
the unbridled attack on the High Court for the step was punishable as
contempt. A large margin must be allowed for allegations in remedial
representations but extravagance forfeits the protection of good faith, In
mmmha vitiated what otherwise could have been
it mmntm,hmﬂapantinﬁmc,ﬂ:emm
less clear. One of the grounds for taking disciplinary action was based
on the disposal of a civil appeal by the contemnor as Additional District
Judge. He heard it, delivered judgment dismissing the appeal, signed
the order sheet and judgment and sealed the judgment Later in the

the contemnor scored off his signatures in the order-sheet and
judgmeant, and returned the record to the principal District Judge for dis-
posal falsely stating that the judgment had not been delivered. The High
Court took the view that this action was without jurisdiction and revealed
atter of and procedure deserving disciplinary action.
Obviously, the impugned conduct of the contemmor was qua Judge and
the evil criticism was of a supervisory act of the High Court and the
ith ily court comtempt action. And
ppeal the contemnor used expressions like ‘mala
fides' and ‘subterfuge’ without good faith, and in such 2 case no sheher
can be sought in the alibi of ‘administrative act'.

84. The second parl of the charge relates to objectionable state-
ments in the special leave petition to this Court. Ordinarily they must
be out of bounds for the contempt power ; for, fearless seeking of justice

Sacokis §6: ifled.

85. In State of Uttar Pradesh v. Shyam Sundar Lal* a complaint
the conduct of a judicial officer in a petition to the Prime ister
was held pot to constitute contempt. The representation was forwarded
by the Prime Minister’s office to the Chief Secretary from whom it reached
the District Magistrate. Certainly there was thercfore sufficient publica-
tion in the law of libel but the Court held : :
“ A letter scol to the Prime Minister and not intended to be broadcast to the
or any section of the public cannot create an apprehension in the mind of
public . . . . .regarding the integrity, ability or fajrness of the judge.”

86. Similarly, in Rex v. B. S. Nayyar* the Court considered a
representation made to the Premier of the State about a judicial officer
and also to the President of the All India Congress Committee. The
Court teok the view that such complaints may be addressed to the
Premier about judicial officers since Government had to consider under
the then rules the conduct of judicial personnel. “If these complaints are
genuine and are made in a proper manner with the object of obtaining

AR 195¢ All 908: 1954 CrilJ 645: 3% AIR 1950 AN 549, 534: 51 Cri L
B 1R (1954 2 Au 278. 1500 J

&
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redress, and are not made mala fide with a view either to exert pressure
upon the Court in the cxercisc of its judicial functions or to diminish
the authority of the Court by vilifying it, it would not be in furtherance
of justice to stific them by means of summary actioh for contempt, bur
rather the reverse,” (emphasis added). j
by the Court deserves mention :

;
g
E

87. At this stage it must be noticed that in the Srare of Madhya
Pradesh v. Reva Shankar, * this Court ruled that aspersions of a serious
nature made against a Magistrate in a transfer petition could bé punish-
able as a contempt if made without good faith. However, in Govind
Ram v. State of Maharashira® this Court reviewed the decisions on
the point and ruled that if in the garb of a fransfer application scurrilous
attacks were made on a court imputing improper motives to the Judge
there may still be contempt of Court, although the Court referred with
approval to the ruling in Swarmamayi Panigrahi v. B. Nayak* that a
latitudinasdian approach was permissible in transfer applications. The
core of the pronouncement is that a remedial process like a transfer applica-
tion cannot be a mask to malign a judge, a certain generosity or indulgence
is justificd in evaluating the allegations against the Judge. Eventually,
Grover, J., held that the allegations made in the proceeding in question
were uot sufficiently serious to constitute contempt. A liberal margin
is permissible in such cases but batting within the crease and observing the
rules of the game are still necessary. Irrelevant or unvamished imputa-
tions under the pretext of grounds of a amount to foul play and
perversion of legal process. Here, the author, a senior judicial officer who
professionally weighs his thoughts and words, has no justification for
the immoderate abuse he has rcsorted to. In this sector even truth is no
defence, as in the case of criminal insult — in the latter because it
may produce violent breaches and is forbidden in the name of public
peace, and in the former because it may demoralise the community about
Courts and is forbidden in the intercsts of public justice as contempt of
court.

88. Even so, if Judges have frailities — after all they are human —
they need to be corrected by independent criticism.  If the judicature has
serious shortcomings which demand systemic correction through socially-
oriented reform initiated through constructive criticism, the contempt
power should not be an interdict. All this, far from undermining the
confidence of the public in Courts, enhances it and, in the last analysis,
cannot be repressed by indiscriminate resort to contempt power. Evyen

35. 1959 SCR 1367: AIR 1939 5C 102: s

Hh
1959 Cri LJ 251. 7. AIR 1950 Ori 89:1 . .
38, EIBH}I'?r[GG 740: 1972 SCC (Cn) ]mniuﬂg? LRING}IES].
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person or that, mothing which is this person or that, nothing which
written by this pen or will deter us from doing what we believe is
nor, | would add, from sa what that

not desire to coforce any law which imposes unreasonable restrictions on

the precious nght of freedom of speech and expression guaranteed b
the Constitution”. (Sikri, C. I.). ’

held repeatedly that the contempt jurisdiction should be exercised “with
scrupulous care and only when the case is clear and beyond reasonable
doubt”. [vide R. v. Gray (supra).]

38, (1958) 7 WLR 1204, 1206-07. 89. (1971) 1 5CC 638 "
mmmﬂ&_ (Para 48) : 1971
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. 92. Thcpoﬁt;yggcﬁww?::cb%mghudﬁmﬂ:enﬂmg' in Special
eference No. | o . jendragadkar, C. J., speaking for
the Court observed : )

"W pever o forget that the power punish for L
ﬁhm&%kmm.wﬂy.mm&wg

quent or indiscriminate wse of this power in anmger or imitation would mnot
belp © sustain the digoity or stalus of i

the
adversely, Tm!ﬁpmrfnmthllkkﬂﬂrmmintheﬁmm
wimmufmm?pumh:pﬂgu[m i

] earlessness, fairness ectivi and
kamhﬁwym&cmmﬂiﬂ:nﬂm ?n‘: ‘pm.
HijdmaylhecmtmgpuwuwiHmtsawthcmmdsothemhu
side of the coin is that Judges, like Caesar’s wife, must be above suspicion.

93. To wind up, the key word is “justice”, not “judge” ; the key-
note thought is unobstructed public justice, not the self-defence of a judge ;
the corner-stone of the contempt law is the accommodation of two consti-
tutional values — the right of free speech and the right to independent
justice. The ignition of contempt action should be substantial and mala
fide interference with fearless judicial action, not fair comment or trivial
reflections on the judicial process and personnel.

94. We have sought to set our legal sights in linc with the new
constitutional order and endeavoured so to draw the grey contours of
the contempt law that it fulfils its high purpose but not more. We have
tried 1o avoid subjectivism in the law, recognising, by a re-statement, the
truth that “the great tides and currents which engulf the rest of men
do not turn aside in their course and pass the judges by”.“

95. The facts of the present case disclose that an incorrigible con-
temmor, who had made it almost his latter-day professional occupation
to cross the High Court’s path, has come to this Court in appeal. He
has been reckless, persistent and guilty of undermining the High Court’s
authority in his intemperatc averments .. both petitions. But having
regard to the fact that he is a senior judicial officer who has at some
stage in his career displayed zeal and industry and is now in the sombre
evening of an official career, a punishment short of imprisonment would
have met the ends of justice and inspired in the public mind confidence
in the justice administration by showing that even delinquent judges will
be pumshed if they play with or pervert the due course of justice, as
the contemnor here has done. A heavy hand is wasted severity where
a bighter sentence may serve as well. A fine of Rs.1,000 with three
months’ imprisonment in defauit of payment will meet the ends of justice
and we impose this sentence in substitution of the inffiction of imrgximn-
ment by the High Court. With this modification Civil Appeal No. 41
of 1973 is dismissed. On the appeal by the State the course adopted
in the leading judgment of Palekar, J., has our concurrence.

44
g
L
7

40, (1965) | SCR 413, 501: AIR 1965 SC  4l, Benj N. Cardozo—The Naturr o,
745 (1965) 1| SCJ 847, the il Process, New Haven: Yale
University Press—Page 168,

1.5
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violation of Article 311 of the Constitution. This writ pelition was rejected on
August 25, 1969. In the special leave application, the appellant has averred
that the Judicial Magiswate passed the order under Section 138 of the Indian
Railways Act on August 30, 1969—only five days after the order of the High
Court dismissing his writ petinop—and it is contended that the impugned order

must for that reason be hield (0 have been inspired by malice against the appel-
lant. We do not find any warrant for this assumption.

10. The appeliant had also filed several miscellaneoas applications in
this Court which wer= dismissed by us after hearing him. He wanted to
summon some wituesses and also some documents for proving that the allotment
of the stalls had been made o him for ‘the purpose of rehabilitating him as a
displaced person. We did not consider it necemary to take evidence in this
Court on that point. The written agreements, in our view, conclude the
matter. The appellant also sought adjournment of this appeal oh the
ground that he wanted 1o engage a senior counsel to argue his appeal, but that
c::m: I::Hdd only ar aflter the lLll_mm::; vacation. We did not consider
that to be a sufficiently cogent ground for adjourning the appeal, the hearing
of which was expedited on April 13, 1970. The af)pellant also applied for
referring this case 10 the Constitution Bench because, according to him, the
question raised was of great constitutional importance. We did not find any
cogent ground for acceding to this prayer.

11. The appellant has, in his arguments, laid repeated stress on the sub-
mission that the impugned action of the railway administration would deprive
him and his family of the only source of livelihood. That consideration has
little relevance because this appeal has to be decided on the merits on the
existing record in accordance with law. That indeed is a matter between the
appellant and the railway administration. His request for allotment, we have
no doubt, will be considered on its merits in accordance with the law and the
relevant departmental practice. It is not for us in these proceedings to express
any opinion on the merits of his claim.

12. This appeal fails and is dismised.

1970(2) Supreme Court Cases 325

(Frout Kerala)
[BEFORE M. HIDAYATULLAH, C. ]. AND O. K. MITTEP, AND A. N. RAY, J].]
E. M. SANKARAN NAMBOODRIPAD .. Appellant
Versus
T. NARAYANAN NAMBIAR® .« Respondent.

Criminal Appeal No. 56 of 1968, decided on 31st July, 1970

Countempt of court—Scandalising the Judiclary in India as a
whole- -Chief Minister of Kerala’s Press Conference Judges guided by
class hatred and class interests —Bias against the sm
to the rich—View based on Marx and Engels— for election of
Judges and change in the Constitutional set up. ‘

{Appeal from the Judgment and Order, dated 9-2-19%8 of the Kerala High Court in
(). P No. 5032 of 1967 (Contempt).
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This is an appeal from the con-
viction for the contempt of court
the mljﬂri:; opinion (Mathew, J.,
dissenting) of the Kerala High Court,
certified as fit for appeal under Arti-
cle 134(1)C of the Constitution.

The conviction s based on ver-
tain utterances of the  appellant,
when he was Chief Minster, at a
Press Conference held by him at
Trivandrum, on November 9, 1967.
The report of the Pres Conference
was publshed the following day in
some lndian newspapers. The pro-
ucdug were commenced i the
High Court on the sworn information
of an Adwncate of the High Court,
based mainly on the report in the
Indian Express. The appellant sho-
wed cause against the wotice sent to
him and in an elaburatc aflidavit
stated that the report ‘was substan-
tally correct, though it was incom-

plete in some respects’. (Paras |
and 2)

The offending e of the
news of the Pres rence

stated inter alia ““Marx and Engels
considered the Judiciary as an instru-
memt of o ion and even today
when the State set up his (sic), not

any change it continues

to be so...e.... the Judges are
m and dominated class
, class interests class

judices and where the evidence is
mnu:d between a well dressed pot-
bellied rich man and a poor ill-dressed
and illiterate person, the judge instinc-
tively favours the former............
Election of Judges would be a better
t, but unless the basic state
setup s changed it cannot solve the
problem™,

The Chief Miuister added that
his party bad always taken the view,
the Chief Minister said that judiciary
is part of the class ruleof the ruling
classes and there are limits 10 the
sanclity of the judiciary. The Judi-
ciary is weighted against workers,
peasanis and other sections of the
working classes and the law and the

L1970

system of judwiary essennally serve
the exploiting classes. Fven wherc
the judiciary is ated {rom the
executive it s =il subject 1o the
mfluence and pressure of the exe
cutive. To say this is not wrong.
The Judiciary he argued was only an
institution like the President or Parlia-
ment or the Public Service Commis-
sion. Even the President & subject
o impeachment, After all, soverci-
gty rested not with any one of
them but with the people, Even
with regard to  Judges confidential
records are heing kept why ? The
judge is subject to his own idiosyn-
cracies and prejudices. ““We hold
the view that d!u:y are guided by
individual idinsyncracies, guided and
dominated by class interests, class
hatred, and class prejudices. In
these conditions we have not pledaed
ourselves not to crilicise the judiciary
or even individual judgmenis’.

This did not mean, |w explained
that they could challenge the inte-
grily of the individual judge or cast
reflections on individual judgments,
the Chiefl Minister contended.

He did not subscribe to the view
that it was an aspersion on integyi
when he said that judges are guided
and dominated by class hatred and
class prejudices. “The High Court
and the Supremc Court can haul me
up, if they want" hesaid. (Para3)

In his affidavit before the High
Court the Chief Minister explaining
his Press Confercnce stated that it did
not offend the majesty of law, under.
mine ‘the dignity of couns' or obs-
truct the administration of justice.
Nordid it have any such tendency.
He claimed that it contained a fair
criticism of the system of judidal
administration in an effort 10 make
it conform to the jlmples' ohjective of
a2 democratic and agalitarian society
bascd on socialum. He considered
that it was not only his right but also
his duly o educate public opinion.
He claimed that the statement

read s a whole amounted to a
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far and reasonable  criticiin  of
the present judicial system in our
country, that it was not intended 1o
be a criticism of any pacticular judge,
hhail-:l?mw his conduct, and that
it not be comstrued as contempt
of court. He added that he had
always enforced the judgments of the

courts and shown r t o the
judiciary and had advocated the

Concept
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wdependence of the judiciary and
decried all attempt 10 rnfnke encroach-
ments upon it. Critickm of judi
ciary, according 10 him, was his right
and it was being exercised by other

ies i ia. He denied thatit
was for the courts to tell the
what the law was and asserted that
the voice of the Legislatures should be

supreme.

of scandalizing the Judges—If gone into desuetude—

Scandalizing whole Judicial system if contempt.

The Supreme Court eld :

(8) The chiel forms of conempt
are wsult to judges, attacks upon
them, comment on pending proceed-
ings with a tendency to prejudice
far trial. obstruction to officers of
cours, wituesses or the parties. abus-
ing the process of the court, breach
of duty by officers connected with the
court and scandalising the judges or
the courts. The last form occurs,
generally speaking. when the conduct
of a person tends to bring the autho-
rity and administration of thIr.,- law
into disrespect or disregard. In this
ronduct are included :ﬁ‘raru. which
bring the court into direpute or
disrespect or which offend its dignity,
affront its majesty or challenge its
authority. Such contempt nay be
couumilted in respect of a single judge
or a single court but may, in certain
circumstarces, be committed in respect

Freedom of

of the wholc of the judiciary or judi-
cial system. {Para 6)

() Itis not correct to say that
the species of contempt called ‘scanda-
l.'ﬂl}lq the court has gone into desue-
lude".

Cases aelied on :

Andre Paul Teremce Ambard v, The
Aliorney General of Trinidad and Tobego,
AIR 193 PC 141 at 143; Queeny.
Gray, (1900) 2 QB 36 at 40.

Cases explained and referred :

Mrleod v. St. Aubyn, LR 1899 AC
MHI; The Governmmi Fleader,
Cowrt, Bowbay v. Tulsidas Subhango
Jadhar, TLR 1938 Bom 179 ; R. v.
Metropolitan Police Commissioner, (1968)
2WLR 1204; Inre Basudeo Prasad
Advocatr, Paina High Court.

fParas 7 and 8)

speech— Constitution of India— Articles 19(1)(a) and

19(2) —Provisions to be read with Articles 129 and 215—Freedom ecan-
sot prevail if contempt is manifest, mischievous or substantial,

The Court held ;

(i) The nght 0 [reedows of
speech in Article 19(1)(a) is subject
to the restrictions in Article 19(2).

These provisions are to be read
with Arucles 129 and 215 which
specially confer on this Court and the

Courts the power 1o for
contempt of themselves. Article 19(1)
{a) guarantees complete ([reedom of
speech and expresion but it abo
makes an exception in respect of
contempt of court. The guaranteed

right oo which the functioning of our
democracy rests, is intended to gi
protection i!? expression of ?:':
opiions tu ¢ itical and social
itions m‘a&:ge Ignl advance human
knowledge. While the right is essen-
tial to a free society, the Constitutiona]
as itsell imposed restrictions in relation
to contempt of court and if cannot
therefore be said that the right abo-
lishes the law of contempt or that
artacks upon judges and courts will
be condoned. (Para 11)

-
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(w) Freedom of spte;.h and
expression will always 2il except
where contempt is m:'nil':f mischiev-
ous or substantial.

Relies on :

Semuel Rotk v. United Ststes of

Awersca, 1 1. Ed. 2d 1489 a1 1506

What is the import of the
w:ﬂydﬁmrﬁmd‘

Courts in India if sui generis—]

Charistte dnite Whitney v. People of the
State of Californie, 71 L Ed 1093;
dArtlur Terminielle v. City of Chicago,
93 L Ed. 1131 av 1134, "New York

Times Compony v. L. B. Sullivan, 11 L
Ed. 2nd 686.

Kedor Noth Singh v, Sigie of Bihar,
(1962) 2 Supp CR 769, explains,

eachings of Marx. Engels and Lenin—
teachings

e jurisdiction of courts

under the Constitution—If law defective, reform in law ecalled for and
wﬁmwﬂ:&h contempt—Good faith of Judges cannot

Imputing class bias is contempt—Lowe

courts in the eyes of the people—

prestige of

Reduction of fine to meet ends of Justice.

The Court Aeld :

(#) that the appellant attacked
the judiciary directly as “‘an instru-
ment of oppression’” and the judges as
“dominated by class hatred, class
interests and class 'ulice;". fhns-
tinctively” lavouring rich against
the poor. He said that as part of the
ruling classes the judiciary ‘‘works
against workers”” and ‘‘the law and
system of judiciary essentially serve the
exploiting classes™'. (Para 14

These statements be bases on the
teachings of Marx, Is and Lenin.
This is not correct. - tmli;’gng; of
Marx, Engels and Lenin are different.

(Paras 16—27)

regarded courts 2s are of

the means adoptec by the law for
effectuating itsell, (Para 26)
He only said that judicial func-
tionaries must be divesied of ‘sham
independence’ which marked thewr
subservience o succeeding Governments
........ he was not charging the
fudiciary with u.kmg:du but only as
an evil adjunct of administration
of class legislation. The fault was
with the State and the laws, and not
with the judiciary. (Para 27)
Either the appellant does not
know the icachings of Marx, Lenin
and Engels or kas deliberately dis-
torted their writings [or his cwn pur-
pose. (Para 29)

fri) The Courts in India are not

sui generis. They function under the

Constitution which alone is supreme.

The power of interpretation by Courts

has never been used with bias in faveur
of Government or the rich classes.

(Para 30}

wir) If the Constitution and (he
law arc defective the path of reform
is open. The courts cannot be malign-
ed if there is defect in the law.

The courls muwst do their duty
according to their own understanding
of the laws and the obligations of the
Constitution. They cannot take their
cue from semiiments of politicians nor
even indirectly give support tn some-
thing which they consider 10 be wrung
or against the Constitution and the
laws. The good faith of the judges
is the firn bed-rock on h‘hil’:il any
system of administration securely resis
snd an auempt 1o shake the people’s
confidence in the courts is to strike
at the very root of our system of
democracy. The oft-quoted anger of
the Executive in the United States at
the time of the New Deal and the
threat to the Supreme Court should
really point the other way and it
should be nuted that 1oday the secu-
rity of the United States rests upon its
dependence on Constitwion for nearly
iﬁgerursmdthmismain!vduem:he
Supreme Courl, (Para 31)

256
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minds of the people a
dissatsflaction with and dis.
wust of all judicial decisions. It
weakens the authority of law and law
courts. (Para 32)
(&x) The law punishes not only
acts which in fact interfere with the
courts and inistration of justice
but alo those which Iu;;dm ten-
dency, that is 10 say, are likely to pro-
duce a particular result. Judged from
the angle of courts and inistrati
of justice there is not a semblance of
doubt that the appellant was guilty of
contempt of court. Whether he
misunderstood the teachings of Marx,
and Engels or deliberately distorted
them is not to much purpose. The
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likely effect of his, words must be seen
and they have clearly the effect of
lowering the ige of judges and
courts in the eyes of the people. That
he did not intend any such result may
be 2 matter for consideration in the
sentence to be imposed on him but
cannot serve as a justification.
(Para 34)
(x) The ends of justice are amply
served by (a) exposing the appellant’s
error about the true teachings of Marx
and Engels (b) and sentencing him to
a nominal fee. Fine is reduced from
Rs. 1,000 to Rs. 50. In default of
payment simple imprisonment for one
week will follow. With this modifica-
tion the appeal is dimissed.  (Para 35)
Advecates whe appeared in this cazs ;

V.K. Krithna Memon, Senior Advocate
(D. P. Singh, Advocate of Messrs, Rama.
murthi & Co. and N. Natar and F. 7.
Freacis, Advocates with him), for Appellant,

A.V.¥F. Nair, Advocate (Respoodent abo
appeared in person), for Respondent,

M. R K. Pillsi, Advocate, for Inter
Vener.

The Judgment of the Court was delivered by

HipavaTurras, C.

J.—Mr. E.M.S. Namboodiripad (former Chief

Minister of Kerala) has filed this appeal against his conviction and sentence
of Rs. 1,000/- fine or simple imprisonment for one month by the High Court
of Kerala for contempt of Court. The judgment, February 9, |968, was
by majority—Mr. Justice Raman Nair (now Chiefl Justice) and Mr. Justice
Krishnamoorthy Iyer formed the majority. Mr. Justice Mathew distented.
The case has been certified by them as fit for appeal to this Court under
Article 134{1)(¢c) of the Constitution.

2. The conviction is based on certain utierances of the appellant, when
he was Chiel Minister, at a Press Conference held by him at Trivandrum,
on November 9, 1967. The report of the Press Conference was publiih:d

the following day in some Indian newspapers. The proceedings were
Wmm‘?i?thezlighcaununrhgm tion nmel'fguu of
the High Court, based mainly on the report in the Indian The

Express.
t showed cause against the notice sent to him and in an elaborate
vit stated that the report ‘was substantially correct, though it was
incomplete in some respects’.

3. The offending parts of the Press Conference will be rcferred toin
this judgment, but we may begin by reading it as a whole. This is what was
reported :

““Marx and Engels considered the judiciary as an instrument of
oppression and even today when the State set up his (sic) not undergone

2D |
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anty change it continues 1o be 50, Mr. Namboodiripad 10ld 2 news coue
ference this moming. He further said that judges are guided and
dommated by class hatred, class interests and class prejudices and where
the eviderne is balanced Letween a well-dresed pot-bellied rich man
and a poor ill-dressed aud illiterate person the judge instinctively fevours

Tﬁcﬂlk}f’fﬁklﬁ' said that slection of Judges wuuld be a2 better
L, unless the basic State set up is , it could
mm : p is changed, it could not

Relerting o the Constitution the Chiel Miaister said the vath be
had 1aken was limited only to see that the constitutional provisions are
practised. ‘T have not 1aken any cath’ the Chief Minister said ‘‘that
every word and every clause in the Constitution is sacred™.

Befure that he had abw taken au oath, Mr. Namboodiripad said,
holding alofi a copy of the Marxist party’s programme and read out
extracts from it 1o say that the oath had always held that nothing much
rould be done under the limitations of the Constitution.

Raising this subjeci of Constitution and judiciary sun oty at the
taz end of his news coulerence the Chief Minister said so many reports
have a redl i the press thay Marxists like himself, Mr. A. K. Copalan,
and Mr, Imbichi  Baba (Trausport Minister) were making statements
critival ol the judiciary “pre with the idea that anything
spoken about the court is contempt of e

His party had always taken the view, the Chiel Minister said that
indiciary is part of the class rule of the ruling classes.  And there are
limits to the sanctity of (he jndiciary. The judiciary is weighted against
workers, peasants and other sections of (e classes and the law
and the sysiem of judiciary essentially serve the cxploiting classes. Even
where the judiciary i separated from the executive itis sl subject to
the influence and pressare of the executive. To say this is not wrong.
The jndiciary he argucd was only an institution like the President or
Parliameni or th:#;ubﬁcMSn-vk?! Commission. Even the mlh?mid_ ent is

ject o impeac g ter all, sovereignty resied not with any one
mm with the peopie. Even with regard 10 Judges confidential
records are being kept why ? 'Ilgekl]n:ltﬂismbjm to his own idi
cies and prejudices. ‘We view that they are guided by
wdividual idiesyneracics, guided and dominated by class interesis, class
bawed,. and clax prejudices. In these conditions we lave not pledyed
ourselvrs not to criticise the judiciary or even irdividual judgments’.

This did not mean, he explained that they could 'Ehlﬂﬁlfl! the
integrity of the individual judge or cast reflections on individual judg-
ments, the Chicl Minister ~ontended.

He did not subscribe to the view that it was an aspession on
integrity when he said that judges are guided and dominated by class
hatred and class prejudices.  “The High Court and the Supreme Court
ran hanl me up, it they want' he said.’

4 The affidavit which he filed later in the High Gowrt rxplained his

observations at the mdmramme, supplied some omisions and pleaded

want of intention to
offence charged could not be heid to

isrespect and justification on the ground that the
f,, committed, in view of guarautee
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of freedom of speech and expression under the Constitution. He stated that
his observations at the press conference did no more than give expression 1o
the Marxist philosophy and what was contained in Chapter 5 of the Programme
of the Commuaist Party of India (Marxist) adopied in November 1964
His pleas in defence were accepted by Justice Mathew who found nothing
objectionable which could be t contempt of court. The other twn

learned Judges took the nppesite view. Judgment was entered on the basis of
the majority view.

5. In explaining b pros conference the appellant added that it did
uot vifend the majesty of law, undermive ‘the dignity of cuurts’ or obstruct
the administration of justice. Nor did it have any such tendenry. He
claimed that it conlained a fair criocism of the system of judicial administa-
tion in an clfort 10 make it conform 1o the peoples’ ohjective of a democratic
and agalitarian society bared on <ocialimn. He consi that it was not
onfy his right but abo lis duty 10 educaie public opinion. He claimed that
the statement read as a whole amounted 10 2 fair and reasonable criticism of
the present judicial system in our country, tat it was not intended to be a
rriticism of any partinlar judge, hix judgment or his conduet, and thar it
could not be construed as comtempt of court.  He added that hie had always
caforced the judements of the conrts and shewn respect to the judiciary and
had advocaied the independence of the judiciary and decried all attempt to
make encroachments npon it.  Criticism hﬂ the judiciary, according to him,
was his right and it was being exercised by other parties in India He denied
that it was for the courts tn tell the J‘);oplr what the law was and asserted
that the woice of the islatures should be supreme. He, however, found
his party at variance with the other parties in that according to the political
ideology of his party the State(including all the three limbs—the Legislature,
the Exccutive and the Judiciary) was the instrument of the dominant class or
classes, so long as society was divided into exploiting and cxploited classes, and
pariamcntary d was an organ of class oppression. He concluded
hat his approach w the judiciary was

{a) the verdicts of the courts must be respected and enforced ;

(6) no aspersions should be cast on individual judges or judgvents by
attributing motives 10 judges ;

(¢) criticism of the judicial systen or of judges going agaiust the
spirit of legislation should be pﬁmiaﬁbl{:: and

(d) education of the people that the Swate (including the judiciary)

" w:ninsuummtnfuplniuthnufthcm";!pri:ybythe
ruling and exploiting classes, was legitimate.

These principles he submitied, were not transgressed by himv and also summed

6. The law of contempi stems ll'rumnfmt rir%slu of the -qhurt]s 1:.I ptin.'i::l by
imprisunment or [ines persuns guilt words or arts which cither obstruct
or tend to obstruct the Mmi‘#agm of justice. This right is exercised in
India by all courts when contempe is comunitted in facie curaie and by the
superior courts on their own &u.]l or on behall of courts subordinate 1o
them cven if committed outside the courts. Formerly, it was regarded as
inherent in the powers of a Court of Record and now by the Constitution of
India, it is a part of the powers of the Supreme Court and the High Courts.
There are many kinds of contempts. The chief forins of contempt are
insult to judges, attacks dpon them, comment on pending proceedings with



a tendency 10 prejudice fair 1rial. obstruction o officers of courts, wimessm
or the parties, abusing the process of the cour. breach of duty by officers
connected with the coury and scandalising the judges or (he courts. The last
occurs, generally speaking, when the conduct of a person tends m b
the authority and adminisiration of (he law imo disvospect or diurega:lg.
In this conduct are included all acts which bring the court imo disrepute or
disrespect or which offend is diguity, affront its majesty or challenge s
autharity.  Such contempt may be commitied in respect of a single judge
z(ral ;Emgic 'I::lunmdbutllu mu.::,l il certain circumstances, be commiued in respecy
w Judictary or judicial system.  The question i« whe in
the rirrumstances of this case the ufi‘cnqvm committed. A l . et
7. In arguing the case of the appellant Mr. V. K. Krishua Menon
Coutended that the law of conteanpt must be read withous vocroaching upon the
guaraniced frerdom of speech expression in Article 19(1)(a) of the Constiw-
ton, that the intention of the contemner in making his staiernent at the press
conferrve should be examined in the light of his political views as he was a1
liberty o pun them befre the peaple and lasily the harm done w the conris by
by statemenss must e appareas.  He admited that it might be possible 1o say
that tite speech consituted conempt of court but submitted that jt would be
mexpedient 1w do swo. He wiated further that the species of contempt called
Scandalismg the court” had fallen in desuetude and was no longer enforced in
Eugland and relied upon McLood v, St. Anbm.) He further submitted that
the freedom of speech and expression gave immunity to the appellant as all
he did wa« 10 give expression 1o the teachings of Marx, Engels and Lenin.
Lastly, he contended that general remark regarding courts in general did nol
constitute contempt of court and relied upon The Gevernmens Pleader, High
Conrt, Rombay v. Tidsides Subbanras u'h'rn and the observations of Lopd
Denning M. R, in R, v, AMriropolitan Police Commissioner.$

8. Tt is no doubt wue that Lord Morric in 1899 A. C. 549 at p. 561
olrerved ihal the contempt of court known from the dayx of the Star as
Scandalum Justiciar Curiae or scandaii the judges, had fallen into disuse
in England. B as pointed out by Lord Aikin in Andre Panl Termee Ambard
v. The Attorney Geweral of Trinidad axd Tobago* the vbservations of Lord Morris
were disproved within @ vear in The Queen v.Gray.®  Since then many convi-
ctions have taken place in which offeice was held 10 e comnitted the
act constituied seandalizing a judge.

9. We may dispose of the Bombay case above cited. The contemner in
thal case had cxproessed conteinpt for all courts.  Beaumpont, C. . (Wasoodew,
J.. roucurring) held that it was not a case in which action should be take. The
case did not lay down that there could never be contempt of court even

the court attacked was not onc but all the courts togler. Al it said
was that action should not be taken in such a case. If the Chisf Justice
intended laying down the broad proposition contended for we must overruly
his dirtum as an incorrert statement of law. But we think that the Chicl
Justice did now say anything like thai. He was also influenced by the wn-
conditional apulogy and therciore discharged the rle.

10. \nother case cited in this connecting may be considered here. Iu
Criminal Appeal No. 110 of 1960 (In Re Basudeo Prasad, Advocale, Pawna
High Courl) devided wn May 3, 1962, the offending statemem was that many

l. LR 1899 AC 549. 4. AIR 1936 PC 141 at 143,
2. ILR 1938 Bom 179. 5. (1900) 2 QB 36 az 40.
3. (1958) 2 WLR 1204,

, e P RRAARSL D W ETWES DALt
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lawyers without practice get appointed as judges of the High Courts. The
mkmheldbythi:muﬂuﬂtumﬁt&lumtumptd‘mlﬁ The remark
was made after the report of the Law Commission was blished and this Court
held that the concerned, whnwasthmlhe&euqufthn Indian
Council of Public Affairs and an advocate, was entitled to comment on the
choice of judges and thar the remarks were within the roper limits of public
criticlsm on a question on which there mighthadig'ermu{ mion. In
our judgment that case furnishes no parallel to the case we hmafnm Each

cate must be examined on i own facts and the decision must be reached in
the context of what was done or said.

11. m:;?dinmhummendrdhdmtmlhuthehwofmlm:p!
should be so applied that the freedom of speech and expression are not whittled
down, Thisis true. The spirit underlying Article 19(1)(a) must have due

but we cannot overlook the provisiotis of the second clause of the article.

ile it is intended that there should be freedom of speech and expression, it
iilkninhuﬂdthltinﬂltmohheﬁght.mmpldmm!hﬂl oot be
committed. The words of the second clagse are -

“No(.h.infin sub-clause (a) of clause (1) shall affect the operation of
any existing law or prevent the State from making any law, in so far
as such law impaoses reasonable resirictions on the exercise of the right
conferred by che sub-clawse. . . . .. in relation to contempt of court, defama-
tion or incitement to an offence."’

These provisions are to be read with Articles 129 and 215 which specially
confer on this Court and the High Courts the power to punish for contempt
of themselves. Article 19(1)(s) guaraniees complete freedom of speech and
expression but it also makes an exception in respect of contempt of court.
Thegnumtmdﬁghlmwhichlhim:tinningufmrdmymu,isinmﬂd
to give protection to expression of free opinions to change political and social
conditions and to advance human knowledge. While the right is essential to
a free society, the Constitution has itsell impoted restriciions in relation to
contempt of court and it cannoc therefore be said that the right abolishes the
the law of contempt or that attacks upon judges and courts will be
condoned .

12. Mr. V. K. Krishna Menon read to us observations from Semuel
Roth v. United States of America®, Arthur Terminiells v. City of Chicago,? Charlotte
Anitg Whitney v. People of the State of California® and Naw York Timas Company v,
L. B. Sullivan®, on the high-toned objective in eeing freedom of speech.
We agree with the observarions and can say that freedom of speech and
expression will always prevail except where opt i3 manifest, mischievous
or substential. The question always is on which side of the line the case falls.
The observations of this Court in Xedar Nath Singh v. Slate of Bikar '* in conne-
ction with sedition do not lend any assistance because the topic there
discussed was different. Freedom of speech goes far but not far enough to
condone a case of real contempt of eourt. We shall, therefore, see whether
there was any justification for the appellant which gives him the benefit of the
guaranteed ri

13. The ant has maintained that his philosophy is based upon that

of Marx and . Indeed he claims to be descended from the last
L Ed 2d 1489 at 1508, 8. 11 L Ed2d 686,

T S L EA NI 1S, 10. (1962) 2 Supp SCR 763

8. 71 L Ed 1091.
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philosopher and seeks to educate the exploite dpeoples on the reality behind
clas oppression. As a Marxisi-Leninist he advocates the radical and revolu-

tionary transformation of the State from the coercive instrument of exploiting
classes 1o an instrument which the exploited majority can use against these
classes. In this transformation he wishes to make the state wither away and
with the state its organs, uamdhthe Legislature, the Executive and the
Judiciary also to change. He Jjustified the press conference as an
exposition of his ideology and claims protection of the first clause of Article 19(1)
which guarantees freedom of and expression. The law of contempt,
he s2ys, cannot be used to deprive him of his nghts.

14. Al this is general but the appellant attacked the judiciary directly
as “‘an instrument of oppression™ and the judges as ““dominat by class hatred,
class interests and class prejudices”, ““instinctively”” favouring the rich against
the poor. He said that as part of the ruling classes the judiciary ““works
against workers, peasants and other sectious of the working classes” and *‘the
law and the system of judiciary essentially serve the exploiting classes'’. Fven
these statements, he claims, are the teachings of Marx, Engels and Lenin whose
follower he is. This was also the submission of his counsel 1o us,

15. The appellant is only partly right. He and his counsel may be said
to have distorted the of Marx, Engels and Lenin, and we
to explain how. Marx bel in man’s inherent rationalism and virtue and

them to create a better society where there would be no injustice
and oppression and everyone would be able to share the fruits of man's labour and
gemius. He attacked all forms of social evils. Hence his sympathy for the negle-
injured and insulted’ labouring masses. Marx wa< neither first
is. Before him the Judeo-Christians demanded social justice.
preached social equality and denounced social injustice were the
ialists and the Christian Socialists. They had all pointed out
inequalities of civilization based on urban industrial development. We had
thus e Comte's Courts de philosophie positive, Feuerbach's History of
New Philosophy and the writings 1.

16. Marx's contribution was lo crlslc :e scientific u&d:thicaila?pmch
to lem of inequality. He adopted the Hegelian dialectical form to
e:ptmm the mﬂiﬂw sociely had arisen and showed how it would meat
its fall. His view was that it nursed within itself the germ of its own destruc-
ton. In his classic book Das Kapital he disclosed the clues [nnr+ rJ'lE tansition
from capitalism to socialism. His labour thenry was that the capitalist did not

ive to labour a due share from the value of the goods ed by labour
g':nued'thimnlawdwagumd this left the surplus labour value thereby

¥

" saved in the hands of the capitalist. In 1his way the capitalit became an

exploiter wh rich oan the exploited labour lus and could indulge in
what hwchmmpidﬁ lu.tuner’ The inn'udnn:rtgm of machinery further
cut down labour value and increased unemployment ‘Iuding to reduction of
wages. In this way the means of produciion passed into the hands of a few.
Marx saw that this led to tensions which Marx thought would ultimatel
destroy the capitalist system. He saw the Revolution dra mru‘l_ch;‘
would destroy ‘classes’ and the exploitation of man by man. e was in his
view one obstruction to the wruimph of the working classes and that was govern-
ment established by the capitalists who could frame law to enforce the differ-
ences. From this st his hostility to the State, its government and its

]

17. The Communist Manifesto. which spoke of class struggle, paniculariy

26 2
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between the Lourgeoisie and the proletarians, gave 2 history of the domination
of the ruling classes converting everyone not ing to isell into paid wage-
labourers. He said that these reactionaries were gearing all production 1o
their own benefit and power. Describing the communists in this context, the
Manifesto «aid that they had no separate interests but represented the pro-
letariat as a_whole, irrespective of nationalitics and that the class struggle was
universal. The communists were to scitle the lines of action and their aim
was abolition of properiy—not property of the common man but the buu;rimis
of the capitalist created by surplus from w;r—labunrand resulung
in accumulation of ital in the hands of the capitalist. According 1o the
communists, this capital became not a personal but social power and e fight
visualized in the Manifesto was the wrmination of f1s class character. Wages
l2bour would thus leave no surplus, nor would it Jead to acrumulation o

{ more
wage-labour yielding still greater lus but the gains of production would go
mmrichhbuwinthccommunzlfpuidy. Freedom according to the Mani-

festo never meant the abolition of property in toto but the ition of the
bourgrois individuality. What was done away with was not property but the
means of subjugating labour of others to one’s own use. This in short is the
communist thesis of social equality as one gathers from the Manifesto,

18. Next follow the steps for achieving the betterment of what Saint-
Simon described as the largest and poorest class. Engels in his Analysis of
Socialism explained the different but we are not concerned with them
here. The radicals” appeal fu“owm)ﬂlhr forces of reaction released in the
1880s by Tzar Alaxendar 1II. The Populists of Plekhanov were roited and
driven ont.  Then in 1890s the young intellectuals took up the cause of soria-
livm and Marxism provided the answer where the moderation and cscapism
of the Populists had failed. The former was based on a scientific approach
while Populism was empiric and tended to make Russia, as Bulgakov wrote,
‘a peasant and crude country’. The Populists based themselves on the Peaszan(
Communes. The rise of Viadimir Lenin at this time determined the future
of Marxism and his clasic ““the State And Revolution™, appears to be in the
mind of the appellant when he made his ments.  \We are douhy-
ful if he has fully appreciated the literature, if he has read i1,

19. Lenin's teaching on the State had removed the distortions of Marxisin
from the minds of the people. He quoted long extracts from Marx and
to_establish his points. Lenin first took up s Origin of the Family,
Private Property and the State. The State, a ding 1o , was not the
image and reality of Reason as Hegel has maintained efore. It was the
product of society, a power standing above society like the Leviathan of Hobbes,
According 10 Lenin the State was the uct and manifesiation of the
irreconcilability of class antagonism. The State emerged when class antagonisms
could not objectively be reconciled. The distortion which had crept into
Marxism was that the State was regarded as an organ for the reconciliation of
the classes. Lenin rﬂiﬂlﬂprﬂqdrmﬂ and, according to him, the State could
neither arise nor maictain itsell if it were possible to reconcile classes. Marx
had thought of the State as an organ of class rule aud an organ of oppression.
the converse.

) e disputes which have arisen in our country over the inviolability
ufp-?;g-n;r’:s a fundamental nght have the same fmmdau:?nm. One side views
that the chapter on Fundamental Righis reconciles, through itself, the basic
and fundamental class antagonisms and the Staie is no longer required to. play
any part. The other side would give to one of the organs of the State, namely,
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the Legnlature, 2 continual power of readjustment through laws and amend-
ments of the Constitution. Both views do not actord with the Communist
Lhmlummdhmuthedimmofthecwtimﬁonby the communists

disclosed by the appellan:,

21. Lenin, bowever, thought that the State degenerated into an instru-
ment for the exploitation of the oppressed classes and wielded ial public
powers to tax and maintain armies. Engels thought that thic made muh stand
above society and the officers of the State were specially protected as they had

the protection of the laws. From this sprung his hostility to the State. Engels
saummed it up thus: ’

“The State is by no means a power forced on society, from without.
Neither as little is it ‘the reality of the ethical idea’, ‘the image and
reality of reason’ as Hegel maintains. The state is a product of society
at certain stage of development; it is the admission that this society has
become entangled in an insoluble contradiction with itsell, that it is cleft
into irreconcilable antagonisms which it is powerless to dispel. But in
order that these antagonisms, classes with conflicting economic interests,
mightnatmlhzmuhumdmcietyinmﬁhstmggk,:pmm
seemingly standing above society becomes necessary Forth:rgpmd
moderating the conflict, of keeping it within the bounds of * . And
this power, arisen out of society, but placing itsell above it, and increa-
singly alienating itself from it, is the State.”

Lenin resummed this thought further thus:

“This expresses with perfect clarity the basic idea of Marxism on
the question of the historical role and meaning of the State. The State is
the product and the manifestation of the irreconcilability of class anta-
gonisms. The State arises when, where and to the extent that class
antagonisms objectively cannot be reconciled. And, conversely, the
existence of the State proves that the class antagonisms are irreconcilabls.”

22. Having viewed the state in this way these writers from Marx to
Lenin viewed it as the instrument for the exploitation of the oppressed classes.
The Paris Commune of 187] had stated its conclusions how the state gets above
society but it was blurred in a reactionary manner later by Kauwsky in 1912,
Lenin cleared the misconception in an exposition of Engel’s philosophy :

e R As the state arose from the need to hold class
an in check, but as it arose, at the same time, in the midst of
the conflict of these classes, it is, as a rule, the state of the maost ul
economically dominant class, which through the medium of the state,

becomes also the politically dominant class and thus acguires means of

ing down and iting the oppressed classes......... +«.the modern
rq:rumum tive ﬂnﬂh’ an insuument of exploitation of wage labour by

Engels added further:
“In a democratic republic wealth exercises its power indirectl » but
all the more surely ‘fGrst by means of the direct corruption of als’
and the second, by means of ‘an alliance between the Government and

Stock Exchange',”’
Lenin gave the example that “‘at the time, imperialism and the do-
mination of the banks have ‘developed’ both these of upholding and

iving effect to the omnipotence of wealth in democratic republics of all

|
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dﬂtﬁmiom into an unusually fine art”. He concluded that *'a democratic
republic is the best possible political shell for capitalism™ and thar ‘%t
establishes its power 5o sec , 50 firmly, that no ¢ whether of ;
of institutions, or of parties in the bourgeois-democratic rtpubiiccanm
23. Therefore, Marx, Engels and Lenin thought in terms of ‘witheri
away of the state’. Althnugzlal.m:n thought that 's doctrines wm:':g
adulteration of Marxism, was not right. Marx himselfl believed in this.
In his Poverty of Philosophy, Marx says :

o SR ..The working class, in the course of development, will
substitute for the old bourgeois society an association which will exchude

classes and their antagosism, and there will be no more political power

properly so-called, since political power is precisely ths official expression

of antagonism in bourgeois society,"’ ‘
Marx and Engels in the Manifesto had considered the true state to be ‘the
proletariat organised as the ruling class’. It was the Kautskyites (the Dieta-
torship of the Proletariat) who, mi ing the doctrines of Marx, taught
that the proletariat needed the state. ing to Marx the proletariat
nesded 2 state which must wither away leading to the dictatorship of the
proletariat.

24. la this fight for power the Communist Manifesto gave a purely
abstrace solution. ul;lwu ;‘;&n m:nitmim of 'Il'!t:: Commune I'u‘b;hn T by
State machi a er democracy. wds to ac
armed W":’LM were (o be elected and m judges. Im Com-
mutie was mot to be ‘a talking parliament’ buta ing body'. Tt was o
be the executive and the Legislature at the same time. princivles were

“The necessity 'al‘ itical action by the proletariat and of its dicta-
torship as ransition ﬁhllu abolition of cLa and with them the

L R ..

25. The thesis on the withering away of the State was to be accompanied
byareu:m:nloflh?ﬂm:ﬁ:unfthehv. Law made by the bourgeois

. the writings there is no direct attack on the judiciary selected
as :h? urIgI::unf pwpie"smﬂralh. Nor are the judges condemned nnf;.ml!y.
Engels regarded the courts as one of the means adopted by the law lor effectu-
ating itsell. 1t was thus that he wrote: e

“ entralised e power, with its ubiquitous organs, standing army,
m;olrce. hnuit:tcr. ﬂfﬂ and judicature organs wrought after the
lan of a systematic hierarchic division of labour—onginates
gunthcdafl of absolute monarchy, serving Mmr._.tmﬁdle-cla.

society as mighty weapons in its struggles against feudalism.
is i igati judiciary as being dishonestly ranged
'ﬂlihemwb; :;ls;;gaml:]f 3‘::']1:&:0;_{‘:? fact in ew:llal !m‘iel.iﬂ. He
ﬁ said that the judicial functionaries must be divested of ‘sham indepen-
dm"-r::' which marked their subservience to succeeding governments, and,

205
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therefore, be elected. [In one of his letters to the Spanish Federal Council of
the International Workingmen's Association, London, February 13, 1871, he
talked of the power of the ing classes—the landed aristocracy and the.
is3 nid:h::tql:qnmt working people in servitude not only
Ethai:r wealth got by the exploitation of labour but also by the power of
e State, by the army, the bureaveracy, and the courts. He way not charg.
ing the judiciary with taking sides but only as an evil adjunct of the adminis-
tration of class legislation. The fault was with the State and the laws and-
not with the judiciary. Indeed in no writing which we have seen or which
has been brought to our notice, Marx or Engels has said what the appellant
quotes them as saying.,

2Z8. We have summarized into a very small compass, many thousands
of words in which thﬁnﬁnn:l hnEbem debatedi{mm?itkham to Lenin
through the thoughrs autsky, Kerensky, Lasalle, Belis and others
who lmiddklheh;mrhe};eﬁﬁmkmdﬂeﬁ:t&nudm:
Bolshevik views of Lemin. We have done so because Mr. V. K. Krishna
M-nnfnueredthu mauy people learn about communism through Middleton
Murray !

2. It will be noticed that in all these writings there is not that mentigo
of judges which the a'gpzlhm.humade. Either he does not know or has
daﬂ'.baztel} distorted the 'w'rilmgi of Marx, Engels and Lenin for his own

. Wedg not know which will be the more charitable view to take.
ﬂ" Engfls knew that the administration of justice must rhange with
laws and changes in society, there was thus no need o castigate the judges as
such beyond saying that the judicial system is the prop of the State.

30. The courts in India are not sui generis. They owe their existence,
form, » and jurisdiction o the Constitution and the laws. The Consti.
tution is the supreme law and the other laws are made by Parliament. It jx
they that give the courts their obligatory duties, one such being the settiement
of di in which the State (by which we mean those in authority] are

against citizens. Again they decide disputes in which class interests are
a - Theaction of the courts when exercised against the State proves
hmm the state and equally when it is belween two classes, 1o the claw
which loses. It is not easily realized that one of the main functions of courts
under Constitution is to declare actions, t to the Constitution or the
laws (as the case may be), 10 be invalid. courts as well as all the other
ofgans and institutions are equally bound by the Constitution and the laws.
Although the courts in such cases imply the widest powers in the other
jurisdictions and also give rredit where it belongs they cannot always decide
either in favour of State or any particular class. There are inuumerable cases
in which the decisions have gome against what may be described in the
language of communism as the exploiting classes.

31. For those who think that the laws are defective, ihe path of
reform is open but in a democracy such as ours 1o weaken the judicrary i< 1o
weaken democracy ivell. Where the lawis silent the couris have discretion.
The existence of law containing is own guiding principles, reduces the discre-
tion of courts toa minimum. The courts must do their duty according to
their own understanding of the laws and the obligations of the Constitution,
They cannot take their cue from sentiments of politicians nor even indirectly

ive support to something which they consider to be wmx;.]; or against the
&m&mimmd the laws. The good faith of the judges is the firmy bed-rock
on which any system of administration securely rests and an altempt to shake

b
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the people’s confidence in the courts is to strike at the root of our

of democracy, Tln' oft-quoted anger of the E:munveﬂ the Uﬂdm
at the time of the New Deal and the threat to-the Supreme Court (which the
United States had the good sense not 1o pursue) should real point the other
m -:!d MM be nmcr:n that 'mdl};.r&‘f aﬂucw:i’%d the United States rests

e on slituton i i
due to the Supreme Conrt, Ra SERGE s e waa
32. The guestion thus in this case is whether the a lant has sai

anything which brings him out of the protection of Ar&:pﬁ IS{I}{:]::S
exposes him 1o 2 of contempt of court. It is obvious that the

has misguided himsell about the troe anhh?u{'l.{m'x, Engels -ﬁpﬂ'ﬁ'
He hay misunderstood the attack by them on State and the laws as involvihg an
attack on the judiciary. No doubt the couris, while upholding the laws and
enforring them, do give support to the State but they do not do so out of any
impure motives. They donot range themselves on the side of the exploiting
classes and indeed resist them when the law does not warrant an encroachment,
To charge the judiciary as an instrument of oppression, lhe‘ﬂiudgﬂ as guided

and dominated by class-Latred, class interests and class-prejudices, instinctively
favour the rich against the poor is 1o draw a very distoried and poor picture
of the . Itis clear that it is an attack upon judges which s calculated

u:nﬂineinthemind:nl'ﬂmpmplel eral dissatisfaction with, and dji
of all judicial decisions. It weakens ﬁlr:unhnri:r of law and law mflumm
33. Mr. V. K. Krishna Menon tried w support the action of the appel-
lant by saying that judges are products of their environment and reflect the
influences upon them of the society in which they move. He contended that
these subtle influences enter inwo decision making and drew our agtention to
the wnti.ng: of Prul. Laski, Justice Cordozo, l'fﬂm and others where the
subile influences of one’s nph'mgnﬁ:m described. This is only to say that
judges are as human as others. t judges do not consciously take a view
agamst the conscience or their caths, t the appellant wishes to say is that
they do. In this he has been guilty of a2 grear calumny. We do not find it
necessary to refer to these writings because m our judgment they do not afford
any justification for the contempt which has patemtly been committed. We
agree with Justice Raman Nair that some of 1 have the exaggerations of
the confessional. Others came from persons like the appellant, who have no
faith in institutions hallowed by age and respected by the people.
34. Mr. V. K. Krishna Menon exhorted us to give consideration to the
for which the statement was made, the position of the appellant as the
m a State, his sacrifices. his backgronnd and his integrity. On the
other hand, we cannot ignore the occasion (a press conference), tiu.- belief of
the people in his word as a Chief Minister and the ready ear which many in
his party and outside would give 1o him. Fhe mischief-that his words would
canse need nol be asesed 1o find him guilly. The law punishes not only acts
which do in fact interfere with the cours and adminisiration of justice but
abo those which have that tendency, that is to say, are likely (o produce a
particular result. Judged from the angle of courts and adminisiration of
justice, there is not a semblance of doubt in our minds that the appellant was
zuilty of contempt of court. Whether he misunderstnod the 1eachings of Marx
and En or deliberately disiorted them is not 1o murh pu . The likely
effeet af his words must be seen and they have clearly the effvt of lowering
the prestige of judges and vourts in (e eyes of the people. That he did not
intend any such result may be a matier for consideration in the sentence 1o be
i on him bul cannnot serve as a justification. We uphold the con-
viction.



E 'l at ::z;e:;e Court umﬂ;ﬁtﬂﬁ;%”é%ﬁ?gm © 1969-2010, EBC Publishing PvL. Ltd.
ONLINE = This product is licenced to Shant Bhushan, Noida
Tﬂlﬂpl'il'lt“ TruePrint™ source : Supreme Court Cases
40 SUPLEME COURT CASEY [1970
35 As regards sentence we think that it was hardly necessary to impose
a heavy sentence. The ends of justice in this case are amply served by expos-
uqthntﬁhm’tmlhmnhn true teach’ogs of Marx and Engels (behind
wham he shelters) and by ﬂ.lﬂl:in&'hlmtoa nominal fine. We accordingl
radn:ethemxmd fine wff:. f-. In mls of payment of fine he wni’](
t for one week. With this modifica
ﬂh#m i tion the appeal
1970(2) Supremas Court Cases 340
(Original Furisdiction)

[szromz 5. w. wxmy, J. . mmiaT, v, SHARGAVA, 0. K. MITTER AND
C. A. VAIDIALINOAM, 7].]
SHRI N. SRI RAMA REDDY, ETC.

Petitioners ;
Fersus

SHRI V. V. GIRI

Respondent.

Election Petitions Nos. 4 and 5 of 1969, decided on April 27, 1970
Evidence Act, 1872 (I of 1872)—Saction 146—Exceptions 2, 151, 155
Applicability.

—Clanse 3—

Section 146 deals with question
lawful in cross-examination and,

i'::d;:rtimhr, clause(l) thereof pro-
! for a witness being cross.exa.
mined by questions being put to him
w'hichlulgl.ntﬂt his veracity. Sec-

tion 153 erally deals with exclu-
SMOfﬂiEc& to contradict answers
to questions testing

2 — Tape-recorded

by which the credit of a witness ma
hehnpﬂghdhduitwithhdam{ﬁ
and that is by proof of former state-
ments inconsistent with part of
his evidence which is li-:gl to be
contradicted. It may be that clause (3)
of Section 146 may have to be read
along with the main Section 153,
clause (3) but clause (1) of Section 146
and exception (2) to Section 153 deal
with different aspects. Under Sec-
ﬁqnlﬁ{l] questions may be put to a
Williess In Cross-examination to test
his veracity and, under ion 2
to Section 153 a witness may be con-
tradicted when he denies any questiun
tending to impeach his impartiality,

Evidence 1572 (1 of 1372 146(1), Section 153,
Act, ( }—Section 146( Excep-

—Tape-recorded

Held—Admissible—Can be received in evideace.

In Election Petition No. 5 of 1969
the ioners alleged that the offences
nfustiinﬂnmu for the election of

Petition that with the object of inter-
oral g by ShAT N, B Bk,
toral ri i N. Sanjiva ¥s
}and.iﬁ':e n;ndtha elaﬂiml:, one Shri
agat Narain certain other persons
named in the said petition who were
described as supporters and workers

26 %
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Bathina Ramakrishna Reddy v. State of Madras

BATHINA RAMAKRISHNA REDDY .. Appeliant;

Versus
STATE OF MADRAS .. Respondent.

On Appeal by Spedial Leave from the Judgment and Order dated 10th April, 1950 of the High
Court of Judicature at Madras (Rajamannar,
C.J. and Balakrishna Ayyar, 1.) in Contempt
Application No. 10 of 1949,
Criminal Appeal No. 13 of 1951, decided on 14th day of February, 1952.
FPresent:
THE HON'BLE CHIEF JUSTICE M. PATANJALI SASTRI
THE HON'BLE JUSTICE MEHR CHAND MAHAJAN
THE HON'BLE JUSTICE BIJAN KUMAR MUKHERJIEA
THE HON'BLE JUSTICE SUDHI RANJAN DAS

THE HON'BLE JUSTICE N. CHANDRASEKHARA AIYAR
For the Appellant: S.P. Sinha, Senior Advocate, (5.S. Prakasam Advocate, with him) instructed by S.
Subramanian, Agent.
For the Respondent: R. Ganapathy lyer, Advocate, instructed by P.A. Mehta, Agent.
The Judgment of the Court was delivered by

MUKHERJEA, J.— This appeal has come up before us on special leave granted by this
Court on May 23, 1950, and it is directed against a judgment of a Division Bench of the
Madras High Court dated April 10, 1950, by which the leamed Judges found the appellant
guilty of contempt of court and sentenced him to serve simple imprisonment for three

2. The appellant is the publisher and managing editor of a Telugu weekly known as
“Praja Rajyam” which is edited and published at Nellore in the State of Madras. In the issue
of the said paper dated 10th February, 1949, an article appeared under the caption "Is the
Sub-Magistrate, Kovvur, corrupt?” The purport of the article was that Surya Narayan Murthi,
the stationary Sub-Magistrate of Kovvur, was known to the people of the locality to be 2
bribe taker and to be in the habit of harassing litigants in various ways. He was said to have
2 broker, through whom negotiations in connection with these corrupt practices were
carried on. Several specific instances were cited of cases tried by that officer, where it was
rumoured that he had either taken bribes or had put the parties to undue harassment,
because they were obdurate enough to refuse the demands of his broker. The artide, which
is a short one, concludes with the following paragraph:

*There are party factions in many villages in Kovvur Taluk. Taking advantage of those
parties many wealthy persons make attempt to get the opposite party punished either
by giving bribes or making recommendations. To appoint Magistrates who run after
parties for a Taluk like this ... is to betray the public. It is tantamount to failure of
justice. Will the Collector enquire into the matter and allay the public of their fears?”

3. The attention of the State Government being drawn to this article, an application was
filed by the Advocate-General of Madras before the High Court on November 14, 1949,
under Section 2 of the Contempt of Courts Act (Act 12 of 1926) ing that suitable action
might be taken against the appellant as well as three other persons, of whom two were
respectively the editor and sub-editor of the paper, while the third was the owner of the
Press where the paper was printed.

4. On receiving notice, the appellant appeared before the High Court and filed an
affidavit taking sole responsibility for the article objected to and asserting that the article
was published because of his anxiety to uphold the highest traditions of the judiciary in the
land and to create popular confidence in courts, the duty of which was to dispense justice
without fear or favour and without any discrimination of caste, creed or community. It was
said that before the article was published, numerous complaints had reached him from
various quarters imputing corruption and disreputable conduct to this Magistrate and the
only desire of the appellant was to draw the attention of the higher authorities to the state
of public opinion in the matter and to invite an enquiry into the truth or otherwise of the
allegations which were not asserted as facts but were based only on hearsay.

5. The High Court after hearing the parties came to the conclusion that the publication in
question did amount to contempt of court, as it was calculated to lower the prestige and
dignity of courts and bring into disrepute the administration of justice. As the appellant was
not prepared to substantiate the allegations which he made and which he admitted to be
based on hearsay and did not think it proper even to express any regret for what he had
done, the court sentenced him to simple imprisonment for three months.

6. The other three respondents, through their counsel, tendered unqualified apology to
the court and the learned Judges considered that no further action against them was
necessary.

7. The propriety of the decision of the High Court so far as it relates to the appellant has
been challenged before us in this appeal and Mr Sinha, who appeared in support of the
same, raised before us a two-fold contention his first and main contention is that as the
contempt in this case was said to have been committed in respect of a court subordinate to
the High Court and the allegations made in the article in question constitute an offence
under Section 499 of the Indian Penal Code, the jurisdiction of the High Court to take
cognizance of such a case is expressly barred under Section 2(3) of the Contempt of Courts
Act. The other contention advanced by the learned counsel relates to the merits of the case
and it is urged that in publishing the article objected to, the appellant acted in perfect good
faith and as the article amounted to nothing but a demand for enquiry into the conduct
of a particular person who was believed to be guilty of corrupt practices in the discharge of
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his judicial duties, there was no contempt of court either intended or committed by the
appellant.

8. So far as the first point is concerned, the determination of the question raised by the
appellant would depend upon the proper interpretation to be put upon Section 2(3) of the
Contempt of Courts Act which runs as follows:

*No High Court shall take cognizance of a contempt alleged to have been committed
in respect of a court subordinate to it where such contempt is an offence punishable
under the Indian Penal Code.”

According to Mr Sinha, what the sub-section means s that if the act by which a party is
alleged to have committed contempt of a subordinate court constitutes offence of any
description whatsoever punishable under the Indian Penal Code, the High Court is precluded
from taking cognizance of it. It is said that in the present case the allegations made in the
article in question amount to an offence of defamation as defined by Section 499 of the
Indian Penal Code and consequently the jurisdiction of the High Court is barred. Reliance is
placed in support of this proposition upon the decision of the Nagpur High Court in Kisan
Krishna Ji v, Nagpur Conference of Society of St. Vincent de Paul-+. This contention, though
somewhat plausible at first sight, does not appear to us to be sound. In our opinion, the
sub-section referred to above excludes the jurisdiction of High Court only in cases where the
acts alleged to constitute contempt of a subordinate court are punishable as contempt
under specific provisions of the Indian Penal Code but not where these acts merely amount
to offences of other description for which punishment has been provided for in the Indian
Penal Code. This would be clear from the language of the sub-section which uses the words
*where such contempt is an offence” and does not say “where the act alleged to constitute
such contempt is an offence”. It is argued that if such was the intention of the legisiature, it
could have expressly said that the High Court’s jurisdiction will be ousted only when the
contempt is punishable as such under the Indian Penal Code. It seems to us that the reason
for not using such language in the sub- n may be that the expression "contempt of
court” has not been used as description of any offence in the Indian Penal Code, though

certain acts which would be punishable as contempt of court in England, are made offences
under It.

9, It may be pointed out in this connection that although the powers of the High Courts
in India established under the Letters Patent to exercise jurisdiction as Superior Courts of
Record in punishing contempt of their authority or processes have never been doubted, it
was a controversial point prior to the passing of the Contempt of Courts Act, 1926, as to
whether the High Court could, like the court of King's Bench in England, punish contempt of
courts subordinate to it in exercise of its inherent jurisdiction. The doubt has been removed
by Act 12 of 1926 which expressly declares the right of the High Court to protect
subordinate courts against contempt, but subject to this restriction, that cases of contempt
which have already been provided for in the Indian Penal Code should not be taken
cognizance of by the High Court. This seems to be the principle underiying Section 2(3)of
the Contempt of Courts Act. What these cases are need not be exhaustively determined for
purposes of the present case, but some light is undoubtedly thrown upon this matter by the
provision of Section 480 of the Criminal Procedure Code, which empowers any civil, criminal
or revenue court to punish summarily a person who is found guilty of committing any
offence under Sections 175, 178, 179, 180 or Section 228 of the Indian Penal Code in the
view or presence of the court. We are no‘ffrepared to say, as has been said by the Patna
High Court in Jnanendra Prasad v. Gopal-+ that the only section of the Indian Penal Code
which deals with contempt committed against a court of justice or judicial officer is Section
228. Offences under Sections 175, 178, 179 and 180 may also, as Section 480 of the
Criminal Procedure Code shows, amount to contempt of court if the "public servant”
referred to in these sections happens to be a judicial officer in a particular case. It is well
known that the aim of the contempt proceeding is "to deter men from offering any
indignities to 2 court of justice” and an essential feature of the proceeding is the exercise of
a summary power by the court itself in regard to the delinquent. In the cases mentioned in
Section 480 of the Indian Penal Code, the court has been expressly given summary powers
to punish a person who is guilty of offending its dignity in the manner indicated in the
section. The court is competent also under Section 482 of the Criminal Procedure Code to
forward any case of this description to a Magistrate having jurisdiction to try it, if it
considers that the offender deserves a higher punishment than what can be inflicted under
Section 480. Again, the court is entitled under Section 484 to discharge the offender on his
submitting an apology, although it has already adjudged him to punishment under Section
480 or forwarded his case for trial under Section 482. The mode of purging contempt by
tendering apology is a further characteristic of a contempt proceeding. It seems, therefore,
that there are offences which are punishable as contempt under the Indian Penal Code and
as subordinate courts can sufficiently vindicate their dignity under the provisions of criminal
law in such cases the legislature deemed it proper to exclude them from the jurisdiction of
the High Court under Section 2(3) of the Contempt of Courts Act; but it would not be
correct to say that the High Court's jurisdiction is excluded even in cases where the act

complained of, which is alleged to constitute contempt, is otherwise an offence under the
Indian Penal Code.

10. This view has been taken and, in our opinion quite rightly, in 2 number of decisions
by the Calcutta-3, Patna-3, Allahabad-2 and Lahore-8 High Courts. The only authority which
Mr Sinha could cite in support of his contention is the decision of the H:fptlf High Court in
Kisan Krishne Ji v. Nagpur Conference of Society of St. Vincent de Paul-~, The authority Is
undoubtedly in his favour as it proceeds upon the assumption that the idea underlying the
provision of Section 2(3) of the Contempt of Courts Act is that if a person can be punished
by some other tribunal, then the High Court should not entertain any proceeding for
contempt. It is to be noticed that the learned Judge, who decided this case, himseif took the
opposite view in the case of Subordinate Judge, First Class, Hoshangabad v. Jawaharial8
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and definitely held that the prohibition contained in Section 2(3) of the Contempt of Courts
Act refers to offences punishable as contempt of court by the Indian Penal Code and not to
offences punishable otherwise than as contempt. This decision was neither noticed nor
dissented from in the subsequent case, and it is quite possible that the attention of the
learned judge was not drawn to this earlier pronouncement of his, in which case the matter
would certainly have been more fully discussed. We think further that the decision of the
Calcutta High Court in V.M. Basom v. A.H. Skone-2 which was the basis of the decision of
the learned Judge in the subsequent case does not really support the view taken in it. In
the Calcutta case what happened was, that a derk of the Attorney, who appeared for the
respondent decreeholder, went to serve a notice under Order 21 Rule 37(1) of the Civil
Procedure Code upon the appellant judgment-debtor. The judgment debtor refused to take
the notice and abused and assaulted the Attorney's clerk. Upon that, contempt proceedings
were started against him and Mr Justice C.C. Ghosh, sitting on the original side of the High
Court of Calcutta, held the appellant guilty of contempt and fined him Rs 200. On appeal,
this judgment was affirmed by the appellate Bench and there was a general observation
made by Chief Justice Sanderson at the close of his judgment that it is not desirable to
invoke the special inherent jurisdiction of the High Court by way of proceeding for contempt
if ordinary proceedings in a Magistrate’s court are sufficient to meet the requirements of a
case. This was not a case under Section 2(3) of the Contempt of Courts Act at all and no
guestion either arose or was decided as to whether if an act is otherwise punishable as an
offence under the Indian Penal Code the jurisdiction of the High Court under that section
would be ousted. Undoubtedly the High Court had jurisdiction in that case and whether such
jurisdiction, which is certainly of a special character and is exercised summarily, should be
called into aid in the circumstances of a particular would depend upon the discretion of
the court. This has, however, no bearing on the point that has arisen for consideration
before us. We would hold, therefore, that the right view was taken by the learmned Judge of
the Nagpur High Court in the earlier case and not in the later one.

11, It is next urged by Mr Sinha that even assuming that this view is correct, the
language of Section 499 of the Indian Penal Code is wide enough to cover a case of
contemnpt of court. What is said is, that if a libel is published against a judge in respect of
his judicial functions, that also is defamation within the meaning of Section 499 of the
Indian Penal Code and as such libel constitutes a contempt of court, it may be said with
perfect propriety that libel on a judge is punishable as contempt under the Indian Penal
Code. We do not think that this contention can be accepted as sound. A libellous reflection
upon the conduct of a judge in respect of his judicial duties may certainly come under
Section 499 of the Indian Penal Code and it may be open to the judge to take steps against
the libeller in the ordinary way for vindication of his character and personal dignity as a
judge; but such libel may or may not amount to contempt of court. As the Privy ndil
observed in Surendra Nath Banerjee v. Chief Justice and Judges of the High 2
“although contempt may include defamation, yet an offence of contempt is something more
than mere defamation and is of a different character.” When the act of defaming a judge is
calculated to obstruct or interfere with the due course of justice or proper administration of
law, it would certainly amount to contempt. The offence of contempt is really a wrong done
to the public by weakening the aut_lnrity and influence of courts of law which exist for their
good. As was said by Willmot, C.J. 2%, -

“attacks upon the judges excite in the minds of the people a general dissatisfaction
with all judicial determinations... and whenever man’s allegiance to the laws is so
fundamentally shaken it is the most fatal and dangerous obstruction of justice and in my
epinion calls out for 2 more rapid and immediate redress than any other j
whatsoever; not for the sake of the judges as private individuals but because they are
the channels by which the King’s justice is conveyed to the people®.

What is made punishable in the Indian Penal Code is the offence of defamation as
defamation and not as contempt of court. If the defamation of a subordinate court amounts
to contempt of court, proceedings can certainly be taken under Section 2 of the Contempt of
Courts Act, quite apart from the fact that other remedy may be open to the aggrieved
officer under Section 499 of the Indian Penal Code. But a libel attacking the integrity of 2
judge may not in the circumstances of a particular case amount to a contempt at all,
although it may be the subject-matter of a libel proceeding, This is clear from the
observation of the_Judicial Committee in the case of Matter of a Special Reference from the
Bzhama Islands-12, The first contention of Mr Sinha, therefore, fails.

12. The second point raised by the learned counse! does not appear to us to have any
real substance. The article in question is a scurrilous attack on the integrity and honesty of
2 judicial officer. Specific instances have been given where the officer is alleged to have
taken bribes or behaved with impropriety to the litigants who did not satisfy his dishonest
demands. If the allegations were true, obviously it would be to the beneéfit of the public to
bring these matters into light. But if they were faise, they cannot but undermine the
confidence of the public in the administration of justice and bring judidary into disrepute.
The appeliant, though he took sole responsibility regarding the publication of the article,
was not in a position to substantiate by evidence any of the allegations made therein. He
admitted that the statement was based on hearsay. Rumours may have reached him from
various sources, but before he published the article it was incumbent upon him as a
reasonable man to attempt to verify the informations he received and ascertain, as far as
he could whether the facts were true or mere concocted lies. He does not appear to have
made any endeavour in this direction. As the appellant did not act with reasonable care and
caution, he cannot be said to have acted bona fide, even if good faith can be held to be a
defence at all in a proceeding for contempt. What is more, he did not express any regret for
what he had done either in the High Court or before us and his behaviour does not show the

least trace of contrition. In these circumstances, we think that the appeal cannot succeed
and must be dismissed.
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S. Dutt (Dr) v. State of U.P.

Appeal by Spedial Leave from the Judgment and Order dated 12th February, 1965 of the
Aliahabad High Court in Criminal Revision No. 260 of 1963.

S.DUTTDR .. Appellant;
Versus
STATE OF U.P. i Respondent.
Criminal Appeal No. 90 of 1965, decided on 18th day
of August, 1965.
Present:

THE HON'BLE JUSTICE K.N. WANCHOO
THE HON'BLE JUSTICE M. HIDAYATULLAH
THE HON'BLE JUSTICE J.C. SHAH

For the Appellant: A.S.R. Chari, Senior Advocate (A.N. Sinha and A.K. Nag, Advocates with him).
For the Respondent: K.K. Jain and 0.P. Rana, Advocates.

The Judgment of Court was delivered by

HIDAYATULLAH, J.— Dr S. Dutt who appeals to this Court by spedal leave against the
judgment and order of Mr Justice Misra of the Allahabad High Court (Lucknow Bench) dated
February 12, 1965 was examined as an expert witness by the defence in a sessions trial
(State v. Matadin — ST No. 60 of 1957) in the Court of Additional Sessions Judge, Hardoi.
Dr Dutt claimed to hold a diploma from the Imperial College of Science and Technology,
London to the effect that he had specialised in the subject of criminology. He was cross-
examined inter alia about this claim by the District Government Counsel who was assisted
by one Mr Shyam Narain, Deputy Superintendent, Police (CID), Lucknow. Mr Shyam Narain
earlier had deposed himself as an expert witness for the prosecution. Dr Dutt’s testimony
ran counter to the testimony of Mr Shyam Narain and the credentials of Dr Dutt were
challenged. The Judge asked Dr Dutt to produce all his academic diplomas and certificates
for his inspection. Dr Dutt produced the aforesaid diploma and it was taken on file as Ex, P-
71 together with a statement which was marked Ex. P-72. The Sessions Judge pronounced
judgment on October 29, 1957 acquitting Matadin and the other accused. He passed
strictures on the prosecution and did not accept the evidence of Mr Shyam Narain.
Government did not appeal against the acquittal and that matter ended there.

2. On November 12, 1557 prosecution applied to the Sessions Judge under Section 195
of the Code of Criminal Procedure for the prosecution of Dr Dutt under Section 193 of the
Indian Penal Code. It was stated in the application that “the Defence Witness 3 Dr S. Dutt
has committed forgery of certain diploma produced in this Hon'ble Court during the course
of his evidence and he has used these forged documents as genuine®, This application was
rejected on November 12, 1957. Two days, later Mr Shyam Narain lodged a report at Police
Station, Hardoi alleging that Dr Dutt had committed an offence under Section 466/477
(subsequently changed to Section 465/471 of the Indian Penal Code in the Court of the
Additional sessions Judge, Hardoi while giving evidence in Sessions trial State v. Matadin.
The first information report stated that the diploma of the Imperial College of Science and
Technology, London and the statement produced by Dr Dutt were forged and that Dr Dutt
had “used them in the court with a bad motive, passing them as genuine”. On October 26,
1958 a charge-sheet under Section 465/47 1of the Indian Penal Code was filed against Dr
Dutt in the Court of the Judicial Officer I11, Hardoi by the CID, Police, Lucknow.

3. The case went before the Additional District Magistrate (Judicial), Hardoi on transfer
and at the commencement of the trial Dr Dutt objected that he could not be
prosecuted as the alleged facts disclosed and offence under Section 193 of the Indian Penal
Code and a complaint in writing of the court was required under Section 195 of the Code of
Criminal Procedure before cognizance could be taken. Dr Dutt also contended that Sections
465/ 471 did not apply to the alleged facts and that the prosecution was attempting to
evade the provisions of Section 135 of the Code of Criminal Procedure. During arguments
on his petition Dr Dutt also claimed that Section 196 and not Section 471 of the Indian
Penal Code applied to the facts of the case and that even that offence required that the
procedure of Section 195 should have been gone through. The prosecution, on the other
hand, contended that Dr Dutt was being prosecuted for forgery of the diploma and for using
the said forged document and, therefore, the offence fell within Sections 465/471 of the
Indian Penal Code. The Additional District Magistrate (Judicial) rejected the contentions of
Dr Dutt and held that there was no bar to the trial under Section 465/471 of the Indian
Penal Code. Dr Dutt filed revisions against the order in the Court of Sessions and in the
High Court but without success. The order of the High Court was pronounced on February
12, 1965 and the present appeal is against that order.

4. Section 195 of the Code of Criminal Procedure which brings in the question of
jurisdiction in the case deals with prosecutions for contempt of lawful authority of public
servants and provides inter alia that prosecutions for certain offences against public justice
shall not be taken cognizance of except on the complaint in writing of a court before which
the offence is committed or of some other court to which that court is subordinate. These
offences are enumerated in the section and among them are Sections 193 to 196, 199 and
200 of the Indian Penal Code. Section 195 further provides that prosecution for any offence
of forgery described in Section 463 or of using a forged document as genuine punishable
under Section 471, Section 475 or Section 476 of the Indian Penal Code in respect of a
document produced or given in evidence in a court by a party requires a complaint in
writing of the court. The gist of the provision is that offences of forgery of a document as
described in Section 463 IPC and of using such forged documents, if produced or given in
evidence by a person other than a party to a proceeding in a court, do not require a
complaint in writing of the court concerned, but prosecution in respect of offences under
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Sections 153 to 196, 199 and 200 (among others) committed in a judicial proceeding by a
person (whether a party or not) requires a complaint in writing of the court before which
the offence is committed or of some other court to which such court is subordinate. It is this
difference which has apparently induced the selection of Sections 463/471 rather than
Sections 193/196 of the Indian Penal Code. The former do not require a complaint by the
court but the latter do, and this is the main point of controversy before us also.

5. Mr Chari for Dr Dutt first draws attention to certain observations of this Court in
Basir-ul-Hug v. State of West Bengal and Nur-ul-Huda v. State of West Bengal-L where it is
observed that Section 195 of the Code of Criminal Procedure must not be evaded if the bar
gﬁatad by it stands in the way of the prosecution. The observations of this Court are as

OWS:

*Though, in our judgment, Section 195 does not bar the trial of an accused person for
a distinct offence disclosed by the same facts and which is not included within the ambit
of that section, it has also to be borne in mind that the provisions of that section cannot
be evaded by resorting to devices or camouflages. The test whether there is evasion of
the section or not is whether the facts disclose primarily and
essentially an offence for which a compiaint of the court or of the public servant is
required. In other words, the provisions of the section cannot be evaded by the device of
charging a person with an offence to which that section does not apply and then
convicting him of an offence to which it does, upon the ground that such latter offence is
a minor offence of the same character, or by describing the offence as being one
punishable under some other section of the Indian Penal Code, though in truth and
substance the offence falls in the category of sections mentioned in Section 195 of the
Criminal Procedure Code, Merely by changing the garb or label of an offence which is
essentially an offence
covered by the provisions of Section 195 prosecution for such an offence cannot be
taken cognizance of by misdescribing it or by putting a wrong label on it.”

Mr Chari concedes that Section 195(1)(c) of the Code of Criminal Procedure would not bar
the present prosecution of Dr Dutt if the offence fell within Section 465/471 of the Indian
Penal Code, because the procedure contemplates a complaint by the court only if the
offence is committed by a party. His contention, however, is that the offence, if any, was
not under Section 465 nor under Section 471, but one under Section 193 or 196 of the
Indian Penal Code for which the procedure of Section 195 of the Code of Criminal Procedure
was imperative. It is, therefore, necessary to examine the ambit of the provisions which are
set in opposition by the parties.

6. Sections 465 and 471 occur in Chapter XVIII of the Indian Penal Code which deals
with offences relating to documents and to Property Marks and consists of thirty-one
sections. It is divided into three parts. We are not concerned with the last two parts which
deal with counterfeiting of Property and other Marks and currency notes and bank-notes.
The first part deals inter alia with forgery, making of false documents and their use.
Sections 153 and 196 occur in Chapter XI which deals with false evidence and offences
against public justice. Section 193 punishes the giving or fabrica of false evidence and
Section 196 punishes the using of evidence known to be false. Which of these two groups of
sections applies here is the question; on that depends whether the court had jurisdiction to
take cognizance of the case.

7. Section 463 of the Penal Code defines the offence of forgery in these words:

*453. Whoever makes any false document or part of a document with intent to cause damage
or injury, to the public or to any person, or to support any claim or titie, or to cause any person to
part with property, or to enter into any express or implied contract or with intent to commit fraud
or that fraud may be committed, commits forgery.”

Section 464 next defines the expression *makes any false document”. It is not necessary to
quote it here. It is divided into three clauses. The first clause embraces cases of dishonest
and fraudulent making, signing, sealing and executing of a document or a part of document
with the intention of causing it to be believed that it is made etc. by another or by
his authority. The second clause deals with cases of dishonest or fraudulent of a
document in a material part after its execution and the third with cases of causing
dishonestly or fraudulently any person who is insane or drunk to execute or alter a
document or by practising deceit on him.

8. It is not the case of the prosecution here that Dr Dutt forged the diploma personally in
any one of the three ways mentioned in the section but it is the case that the diploma was a
forged and false document and he used it as genuine. Section 465 punishes the offence of
forgery with imprisonment which extend to two years or with fine, or with both.
Section 471 punishes the using of a forged document as genuine. It provides:

~471. Whoever fraudulently or dishonestly uses as genuine any document which he knows or
has reason to believe to be a forged document, shall be punished in the same manner as if he had
forged such document”. _
It is contended that Dr Dutt fraudulently or dishonestly used the diploma as genuine which
he knew or had reason to believe to be a forged document and thus committed an offence
under Sections 465/471 of the Indian Penal Code.

9. Before we analyse these sections in relation to Dr Dutt’s conduct we may refer to the
other group of sections on which Mr Chari relies. Chapter X1, where they occur, is headed
“Of False Evidence and Offences against Public Justice”. Section 191 defines the offence of
giving false evidence which is known as perjury in English law. It consists, speaking
generally, of the making, while on oath, of a statement which is known to be false or
believed to be false or not believed to be true, In this sense Dr Dutt, when he claimed to
hold a diploma, if he did not, may be said to have given false evidence. Section 192 then
defines compendiously the offence of fabricating false evidence. The portion which Mr Chari
daims applies here may be set out:
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*Whoever causes any circumstance to exist ... or makes any document containing a false
stztement intending that such circumstance ... or false statement may appear in evidence in a
judicial proceeding ... and that such circumstance ... or false statement, so appearing in evidence,
may cause any person who in such proceeding is to form an opinion upon the evidence, to
entertain an erroneous opinion touching any point material to the result of such proceeding, Is said
*“to fabricate false evidence.”

The offence of intentionally giving false evidence described in Section 191 or of fabricating

false evidence described in Section 192 is punishable under Section 193 with imprisonment
which may extend to seven years and fine, if the evidence is given or fabricated to be used
in any stage of judicial proceeding. Section 196 next provides:

*196. Whoever corruptly uses or attempts to use as true or genuine evidence any
evidence which he knows to be false or fabricated shall be punished in the same manner
as if he gave or fabricated false evidence”.

It is, of course, not necessary to mention again that for the offences under Sections 193 and
196 of the Indian Penal Code there could be no prosecution without a complaint in writing
of the court concerned. An attempt was, in fact, made to have Dr Dutt prosecuted under
Section 193 but the court declined to file a complaint.

10. The broad distinction between offences under the two groups is this. Section 465
deals with the offence of forgery by the making of a false document and Section 471 with
the offence of using forged document dishonestly or fraudulently. Section 193 deals with
the giving or fabricating of false evidence and Section 196 with corruptly using evidence
known to be false, The gist of the offence in the first group is the making of a false
document and the gist of the offences in the second group is the procuring of false
circumstances or the making of a document containing a false statement so that a judicial
officer may form a wrong opinion in a judicial proceeding on the faith of the false evidence.
Another important difference is that w Section 471 requires a user to be either
fraudulent, dishonest or both, Section 196 is satisfied if the user is corrupt. The Penal Code
defines the expressions fraudulently and dishonestly but not the expression cormuptly.

11. We shall now attempt to apply the two groups of offences contained in Chapter Xl
and Chapter XVIII, to the proved acts of Dr Dutt. We shall begin with Chapter XI. The
definition of the expression “fabricating false evidence” in Section 192, already quoted,
quite clearly covers this case. If Dr Dutt fabricated the false diploma he made a documen
containing a false statement intending that it may appear in evidence and so appearing in
evidence may cause any person who is to form an opinion upon it to entertain an erroneous
opinion touching on point material to the result of a judicial proceedings. Dr Dutt, as
alleged, was falsely posing as an expert and was deposing about matters which were
material to the result of the trial. He had a2 document to support his daim should occasion
arise. He produced the document, although asked to do so, intending that the presiding
Judge may form an erroneous opinion about Dr Dutt and the relevancy of his evidence. The
case was thus covered by Section 192, When Dr Dutt deposed, let us assume falsely about
his training, he committed an offence under Section 193. Again, when Dr Dutt used the
diploma as genuine his conduct was corrupt, whether or not it was dishonest or fraudulent.
The word “corrupt” does not necessarily include an element of bribe taking. It is used in a
much larger sense as denoting conduct which is morally unsound or debased. The word
*corrupt” has been judicially construed in several cases but we refer here to two cases only.
In Emperor v. Rana Nana—< Chief Justice Madeod considered the word to be of wider import
than the words fraudulently or dishonestly and did not confine it to the taking of bribes or
cases of bribery. In Bibkhranjan Gupta v. Ki Mr Justice Sen dealt at length with this
word, He was contrasting Section 196 with Section 471 and observed that the word
corruptly was not synonymous with dishonestly or fraudulently but was much wider.
According to him it even included conduct which was neither fraudulent nor dishonest if it
was otherwise blameworthy or improper.

12. It would thus be seen that the action of Dr Dutt was covered by Sections 192 and
196 of the Penal Code. If Dr Dutt gave false evidence in court or if he fabricated false
evidence the offence under Section 193 was dearly committed. If he used fabricated
evidence an offence under Section 196 was committed by him. These offences would have
required a complaint in writing of the Sessions Judge before cognizance could be taken.

13. We may now consider whether the narrower offence of forgery of the diploma or of
the user of the forged diploma as genuine was committed. If these offences were committed
then prosecution for them could be launched without a complaint by the court concerned. It
may be pointed out at once that it was not suggested before us that Dr Dutt made a faise
document within the definition of the expression in Section 464 of the Indian Penal Code. In
fact, there was no complaint that he committed the forgery himself. He was said to have
used a false document as genuine dishonestly and fraudulently. The word dishonestly is
defined by Section 24 of Penal Code. A person who does anything with the intention of
causing wrongful gain to one person or wrongful loss to another person, is said to do that
thing “dishonestly”. Dr Dutt’s conduct involved neither a gain to any person nor less to
another. He was asked to produce the diploma in court and he did. It is a matter of some
doubt whether he can be said to have used the diploma because he did not voluntarily bring
the diploma to court. There is authority to show that such a user is not contemplated by
Section 471 of the Indian Penal Code {Ses_gsistant Sessions Judge North Arcot v.
Ramammal-2 and Mz Ain Lon v. Ma On Nu=2, Even if one were to hold that he did use the
document as genuine his intention in producing it was to support his statement and not to
cause a wrongful gain to himself or to cause a wrongful loss to another. This part of the
section does not apply. The next question is whether his conduct can be said to be
fraudulent, The word “fraudulently” is defined by Section 25 of the Penal Code. A person is
said to do 2 thing fraudulently if he does that thing with intent to defraud but not otherwise.
The lz<t three words "but not otherwise” clearly indicate that the intent must be an "intent
to defraud”. This expression has given a great deal of trouble as the rulings show. It may be
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